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Before Mr. Justice Sulaiman and Mr. Justice Daniels. 192S 

SHIVA NATH PEASAD (Applicant) v. TULSHI EAM 
(Opposite party).* 

Hindu law — Joint ancestral estate— Mortgage-dee'd executed by 
father — Debt tainted with immorality — Money decree 
against father personally — Father’s interest not exempt 
from attachment and sale. 

The fact that a debt incurred by the father of a Hindu 
joint family is tainted with immorality may be a reason for 
invalidating a mortgage of joint family property, but it is not 
a reason for exonerating from liability the father’s interest in 
such property, which is liable to be sold in execution of a 
simple money decree against him. Deendyal Lai v. Jugdeep 
Narain Singh (1), Suraj Btmsi Koerv. Sheo Prasad Singh (2), 

Lachmi Narain v. Kunji Lai (3), Chandra Sen v. Gang a Bam 
(4), Karan Singh v. BMip Singh (5) and Abdul Karim v. Bam 
Kishore (6), referred to and followed. Brij Narain v. Mangal 
Prasad (7), not applied. 

Mr, B. MalUck and Miinshi Gnlzari Lai, for the 
appellant. 

Babu Pmri Lai Banerji, for the respondent. 

Sulaiman and Daniels, JJ. : — This is an appeal 
by a Hindu son from a decree passed in execution 

* Pirst Appeal No. 500 of 1924, from a decree of Syed Iftikliar Husain, 
Additional Subordinate Judge of Ghazipur at Ballia, dated the 6th of August, 

1924 . 8 ■ 

(1) '(1877) tn.E., 3 Calo., 198. (2) (1878) I.L.R., 6 Calc., 148. 

(8) (1894; [.L.E., 16 All., 449. (4) (1880) I.L.R., 2 All., 899. 

<5) (1004) I.L.E., 37 All., 16. (6) (1926) I.L.R., 47 All., 421. 

(7) (1923) I.L.E.. 46 All., 05. 
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against tim- His father had made a mortgage iu 
smvA Nath favouT of the plaintiff decree-holder and a .suit 
was instituted against him impleading his ininor 
thlshi Ram. behalf of the son it was pleaded that 

the debt was tainted with immorality and, therefore, 
the mortgage was bad and the son was not liable to pay 
the debt. The court found that the debt wa.s proved to 
have been tainted with immorality and declined to pus.s 
a decree for sale on the basis of the mortgage-deed, but 
simply passed a money decree against the father 
personally. The decree-holder put the decree for 
money against the father in execution and attached the 
whole of the ancestral property, including that which 
had been mortgaged. The court below has allowed 
the objection of the son so far as the attachment, of 
his interest in the property is concerned but- has 
ordered execution against the interest of the fathin- iu 
the joint property. The son appeals to tliis Court and 
on his behalf it is contended, in the first place, that Ihe 
effect of the previous decision was to make the entire 
family property free from all liability; and in tlie 
next place it is contended that in the face of the 
finding that the debt was tainted with immorality, it 
is not open to the decree-holder to attach any portion 
of the joint ancestral property. We think that there 
is absolutely no substance in the first contention. All 
that the court held was that in view of the finding on 
the question of immorality the mortgage was had -u.d 
therefore there had been no transfer of the property 
and no charge created. It passed a simple money 
decree against the father, but it did not in any other 
way hold that any ancestral property would never 
be liable to be sold in execution of the decree against 
the father. ^ 

The next contention also has no force. It was 
held by their Lordships of the Privy Council in-tha 
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case .of Deendyal Lai v. Jugdee'p Narain Singh (1) 
that the right title and interest of one co-sharer in 
a joint ancestral estate might be attached and sold 
in execution to satisfy a decree against him personally 
under the law of Mitakshara. This principle was re- 
affirmed by their Lordships in the case of Suraj Bunsi 
Koer V. Sheo Prasad Singh (2) where at page 174 their 
Lordships observed that the previous decision had 
recognized the seizable character of an undivided 
share in a joint property. This case has been 
followed by this Court in the case of Lachmi Narain v. 
Ktinji Lai (3) and in the case of Chandra Sen v. 
Ganga Ram (4). It seems to us that if the interest 
of the father alone can be seized in execution of a 
decree against him, the question of the immorality of 
the debt does not arise. The son is not called upon 
to pay this debt nor is his property said to be attached 
and sold. He is entitled to get his interest in the 
joint property exempted. But it does not follow that 
he is also entitled to prevent the attachment and sale 
of the interest of his father against whom a decree is 
in force. In the Full Bench case of Karan Singh v. 
Bhuv Singh (5) reference was made to an earlier Privy 
Council case and it was pointed out that if the sou 
sought to escape from having his interest affected by 
the sale, he had to establish that the debt he desired 
to be exempted from paying was of such a character 
that he as a Hindu son could not be under the puous 
obligation to discharge it. In the recent case of 
A hdul Karim v. Ram Kishore (6) the above mentioned 
Full Bench case was followed. 

It is lastly contended that the observations of 
their Lordships of the Privy Council in the case of 

(1) (1877) I.L.E., 8 Calc., 198. (2) (1878) I.L.E., 6 Calc., 148. 

(3) (1894) I.L.E., 16 AIL, '449 (465-6). (4) (1880) I.L.E., 2 AIL, 899. 
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1925 Brij IS! cLToAn. v. Mangal PfCLsiid (1) conclude this point 
bhtta Nath and make the entire estate free from liability i^ case 

the debt is contracted for immorality. We think that 
ttobhi Ram. propositions laid down by their Lordships do not 
cover the point now before us. f he (question whethei 

the interest of one coparcener can be attached and sold 
in execution of a decree against him w'as not a matter 
before their Lordships. The previous cases referred 
to above therefore still hold good. We are of opinion 
that this appeal has no force. It is accordingly dis- 
missed with costs. 

Afpml diwirs^rd. 

Before Mr. Jristice Sutairmn and Mr. JuHice Daniels. 

1926 eaQIS CHAND and another (Jddgmbnt-debtobs) V. SANT 

— — — !_ LAL (Decree-holder).* 

Hindu law — Joint family property — Attachment of undivided 
share — Death of judgment-debtor — Attachment not there- 
by raised. 

The attachment of the undivided interest of a co-parcener 
creates a charge on his interest which is not extinguished by 
the death of that co-parcener. Suraj Bunsi Koer v. Sheo 
Prasad Singh (2) and Lachmi Narain v. Kunji Lai (3), 
followed. 

The facts of this case so far as they are ne(;es- 
sary for the purpose of this report, sufficiently appear 
from the judgment of the Court. 

Dr. Kailas Nath Katju, for the appellants. 

Babu Piari Lai Banerji, for the respondent. 

SuLAiMAN and Daniels, JJ. : — This is an appeal 
hy the judgment-debtors from an order passed in exe- 
cution. Faqir Chand is the father and Musammat 

,. * Appeal No. 449 of 1924, from a decree of Abdul Hasan, Sub- 
ordinate Judge of Delira Dun, <lated the 5th of Animst, 1924. 

(1) (1923) I.L.R., 46 All., 96. (2) (1879) I.L.E., 5 Calo., 148. 

(3) (1894) I.L.R., 16 All., 449. 
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Srimati tlie widow of one Amir Chand, against whom 
the respondent had obtained a money decree in exe- e'aqib 
cution of which he attached his undivided share in the ®. 
family house to the extent of a half. After the attach- 
ment but before the sale Amir Chand died and the 
decree-holder wanted to proceed with the execution 
against the attached property in the hands of the 
father and the widow. Objections were raised on 
behalf of the father which have been disallowed, 
hence this appeal. 

Two points have been urged before us. The first 
is that the effect of the attachment ceased as soon as 
Amir Chand died inasmuch as the property was un- 
divided joint family property which has survived to 
the father. The second point is that the father is in 
no case the legal representative of the deceased Amir 
Chand. 

The first contention is contrary to what was laid 
doi^n by their Lordships of the Privy Council in the 
case of Stiraj Bunsi Koer v. Sheo Per sad Singh (1) 
w^here it was clearly held that the attachment of an 
undivided interest of a co-parcener created a Charge 
on his interest which was not extinguished by the 
death of that co-parcener. That case has been follow- 
ed by this Court in the case of Lachmi Narain v. 

Kunji Lai (2). 

As to the second point we think that too has no 
force. If by attachment the decree-holder had crea- 
ted a charge on the interest of the deceased Amir 
Chand, the equity of redemption must vest in the 
father who is a, surviving member. If for any reason 
the attachment were to cease, the property would vest 
in the father. Under these circumstances Faqir 
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■ Musammat Srimati, the widow, in case she wanted to 
file objections. This she did not do. Under these 
circumstances the order passed cannot be .said to be 

in any way wrong. The appeal is dismissed with 
costs. 

A ppeal dism isfied . 

May, 22. Lmdsay and Mr. Justice Kanhaiya Lai. 

KASHI PRASAD and another (Judgment-debtors) v. 

MATHURA PRASAD and others (Dboree-holders).* 
Partition-Appeal against final decree— Executionr— Applica- 
tion for execution by parties wlm did not thermehes 
dispute the dscree — LimitoHon, 

A decree in a suit for partition must be treated as a sincle 
decree and not as a series of decrees in favour of or a gainst 
various parties to the case. Where, therefore, there ha.s been 
an appeal and parties to the suit and the appeal are seeking 
to recover in execution sums of money awarded to them by 
the decree, limitation will run from the date of the appellate 
tee and not from the date of the final decree of the original 
court. Nor 18 the situation affected by the fact that the 
parties seekmg execution did not, in the appellate court, take 
any exception to the decree. Mashiat-un-nissa v. Eani (Ti 
distinguished. ^ 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Mr. Santar Samn md Mimshi Janki Prasad 
lor the appellants. 

Munshi Gulzari Lai, for the respondents 
LnrosAT and KAKHAia Lal, JJ. ;_tM 9 is an 
!! department. It appears that 

P Prasad 

and Harbans Prasad made an application for execu- 

^ayd Md Madan Mohan Prasad to reooTer a sum of 

0) 0889) I,L.E., 18 All” r ' 
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The appellants here challenged the application 
. alleging that it had been made beyond time and was 
not maintainable. The court below has held that the 
.application is within limitation and now we have this 
.appeal in which we are asked to find that the order of 
the court below is wrong. 

The application now under consideration was 
abased upon an order contained in a decree which was 
passed on the 29th of January, 1917. That was a 
■final decree in a partition suit. In that suit the 
present appellants were arrayed as the third set of 
-defendants and Mathura Prasad and Harbans Prasad 
who have made this application for execution were 
arrayed as the first and fourth sets of defendants. 

Under the terms of the final decree passed by the 
court below on the 29th of January, 1917, the third 
.iset of defendants were directed to pay to Mathura 
Prasad, the first set of defendants and Harbans 
Prasad, the fourth set of defendants, Rs. 2,335-8-3. 

If limitation for the application which we are 
•now considering is to be deemed to run from the date 
'Of this final decree, there might be some force in the 
objection which was made by the present appellants. 
-It appears, however, that on the 20th of November, 
1917, the plaintiffs in that suit, Nandan Prasad and 
others filed an appeal against the final decree in the 
High Court. That appeal was finally disposed of by 
this Court on the 9th of February, 1922. This Court 
dismissed both the appeals and the cross-objections. 
It is stated that neither Mathura Prasad the first set, 
nor Harbans the fourth set, nor the present appellants 
Kashi Prasad and Madan Mohan the third set, raised 
any objections to the final decree in the course of this 
appeal by way of cross-objection or otherwise. On 
the other hand, it is admitted that these persons were 
all parties to the appeal in this Court. 
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We are of opinion that the Subordinate Judge 
was right in holding that limitation for the exeeution 
of this decree which we are now^ dealing with Itegan 
to run from the date of the High Court’s decree, that 
is to say, the 9th of February, 1922. We do not think 
it can be maintained that because the present appel- 
lants here or the present respondents did not challenge 
the final decree in the proceedings by way of appeal 
which were taken in this Court that therefore their 
relations are governed entirely by the final decree of 
the 29th of January, 1917, as passed by the trial court. 

It is clear to us that when the appeal against the 
final decree was filed by the plaintiffs in the partition 
suit, the entire partition was under review, and if it 
had so happened that any relief had been given to the 
plaintiffs appellants in that appeal, the necessary con- 
sequence would have been that the whole partition 
decree would have had to be altered. In our opinion 
the decree must be treated as a single decree and not 
as a series of decrees in favour of or against various 
parties to the case. We are referred by the appellant’s 
learned counsel to the Full Bench ruling of this Court 
reported in Mashiat-un-nissa v. Rani (1). That case 
is clearly distinguishable from the case which we are 
now dealing with. We hold that the court below was. 
right in the view it took of this question of limitation 
and we dismiss the appeal accordingly with costs. 

A ppeal dismim'd. 

(1) (1889) I.L.E., 18 AIL, 1. 
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Before Mr. Justice Boys and Mr. Justice Banerji. 

JAGtANNATH PEASAD and another (Dboreb-holdbes) v. 
JUGrAL KISHORE and others (Jitdgment-debtoes).* 

f 

Hindu law — Liability of sons for debt of father — Immorality 
of debt pleaded — Test of immorality — Debt founded on an 
embezzlement committed by the father. 

* In order to ascertain what constitutes “ immorality ” of 

a debt so as to enable the sons to escape liability therefor, the 
test to be applied in cases where the father’s liability arose 
out of an alleged act of misappropriation by him, is whether 
or not the action of the father which resulted in the debt was- 

/ infected with an element of criminality. "Whether such an 
element is established or not and the degree of infection which 
will support a plea of " immorality ” must be a question for 
determination on the facts of each case ; and though a convic- 
tion for misappropriation or other , cognate offence may be 
good proof of such element, proof of a conviction is certainly 
not essential. Mahabir Prasad v. Basdeo Singh (1), Nidha 
Lai y' The Collector of Bulandshahr (2), and Sahhaddi Lai' 
V. (lonind Singh (3) , referred to. 

i The facts of this case sufficiently appear from the- 

f judgment of the Court. 

I Mr. Sankar Saran, and Munshi Baleshwari" 

i Pmsarf, for the appellants. 

Mr. S. A. Haidar, for the respondents. 

Boys and Banerji, JJ. : — This appeal has been 
described to us at the opening of the arguments as a. 
decree-holder’s appeal, but, as a matter of fact, it 
is hardly in his capacity as a decree-holder that the- 
appellant initiated these proceedings at all. The case 
has occupied a very long time in argument as certain 
facts were not brought to our attention until the 
extreme end of the hearing. It may really be decided’ 
briefly. 

* Second Appeal No. 1428 of 1924, from a decree of E. T. Tlmrsitoii, 
District Judge of Bndaun, dated the 16th of August, 1924, confirming a decree- 
of Bup fiishen Agha, Subordinate Judge of Budaun, dated the 29th ofi* 
September, 1928. 

(1) asm 6 All., 234. (2) (1916) 14 A.L.J., 610. 

I ‘ (B) (1924) I.L.B., 46 AIL, 617. 
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1926 appellant before ns apjieals from aii order of 

jAGAiOTATH thc lower appellate court upboldinj^ an order of the 
first court dismissing his application under order XI., 
rule 4, of the Code of Civil Procedure. The *1 
appellant had been a party to some criminal and civil ; 
litigation in the course of which certain movable 
property which was in dispute had been entrusted, »| 

apparently in a more or less irregular manner, to one j 

:Shib Charan Lai, whom we may, for the purpo.ses of 
this case only, describe as a receiver. He had 
■apparently occupied some such position in the 
■criminal litigation under Chapter XII of the Code 
of Criminal Procedure and irregularly succeeded to 
some sort of similar position in the civil litigation. 

The civil litigation was a suit for partition, and at 
the end of it the present appellant believed that the 
receiver had misappropriated some of his property and 
he was unable to extract it. For our jiresent purppaea 
his earlier efforts need not be mentioned ; but on the 
27th of August, 1923, he applied for attachment and 
sale of the property of the sons of Shib Charan Lai. 

The defences, as is generally the casie in such proceed- 
ings, were various, but one of the defences was that 
the property in the hands of the sons was not liable 
for the debt of the father, that debt having its origin 
in “ embezzlement Both courts have dismissed his 
application, finding that there had been “ misappro- 
priation ” on the part of the father. We have been 
referred to many cases as to what constitutes “immo- 
rality” of a debt so as to enable the sons to escape 
liability therefor. We think that the test to be applied 
“ in a case of the kind now before us is whether or not 
; the action of the father which resulted in the debt was 

!j! infected with an element of criminality. Whether 

i , «uch an element is established or not and the degree of 

i| infection which will support a plea of “immorality”- 
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must be a question for determination on the facts of 
■each case; and though a conviction for misappropria- 
tion or other cognate offence may be good proof of such 
■element, proof of a previous conviction is certainly not 
essential. The criminality and its degree may be 
inferred from a consideration of the whole facts. If 
there was such an element, it has been regarded, at any 
rate, by this Court as an immoral debt; otherwise, if 
there was no such criminal element. For the former 
■proposition we may refer to the case of Mahabir 
Prasad v. Basdeo Singh (1), and for the latter to the 
•decisions reported in Niddha Lai v. The Collector of 
Bulandshahr (2) and Sabhaddi Lai v. Govind Singh 
'(3). Of the many cases we have considered of other 
•courts, none appears to be in conflict, at any rate, with 
this principle. 

In the present case both the lower courts have 
foqnd that the father “misappropriated” and we 
•were for some time in doubt, in view of the language 
msed in some cases, as to whether we should regard this 
as a finding of criminal misappropriation or as one 
which possibly indicated no more than civil liability. 
Any doubt that we might have had, has, however, 
'■effectively been removed by our being referred to para- 
graph 9 of the application of the present appellant 
which initiated the present stage of these proceedings 
on the 24th of January, 1922. That was his applica- 
-cation under order XL, rule 4, of the Code of Civil 
Procedure. In that paragraph he himself relied on 
‘the fact that the father Shib Charan Lai had, been pro- 
secuted (apparently at the instance of the appellant) 
for criminal breach of trust and complained that Shib 
’Charan Lai had been acquitted owing to an improper 
interference with the criminal court by the civil court. 
In view of these allegations it is impossible to allow 

.(1) (1884) I.L.E., 6 All., 234. - ^2) (1916) 14 A.L.J., 610. 

(8) (1924) I.L.R., 46 AIL, 617. 
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the appellant now to urge that the finding against him; 
jaoannath that the father misappropriated property is not a 
finding that he misappropriated tliat property cmi- 
Km. minally. This to our minds is sufficient to com'lude- 
the appellant’s rights in this appeal. The finding as- 
we interpret it in the light of the appellant’s own 
interpretation is that the respondent’s father had in- 
curred this debt by committing criminal misappropria- 
tion. That brings the case within the principle of” 
Mahabir Pmmd v. BaMeo Singh (1) and this a|)peaT 
must fail. It is accordingly dismissed with costs. 

A ppeal m. . 


1925 

May, 22. 


Before Mr. Jmfice TAndsay and Mr. Justice Kanhaiya La?. 

JOGAMAYA "DABT (Pl.\intiff) v. TULSA ani> othkiis 
(Deff,nd.\nts).* 

Act No. IX of :i908 (Indian I /imitation Act), schedule I, 
article 10— Pre-emption — Limitafion — Termimm a quo — 
'House in possession of a tenant. 

A let certam land to B on a building lease. The lease 
was registered, and eontaine.d a covenant to the effect that if 
the lessee should sell any house that he might build on the 
land demised the lessor was to have a right of pre- 
emption. The lessee did sell a house which ho had built in 
pursuance of the above-mentioned lease but, the house being in 
possession of a tenant, and thereafter of a son of the lessee,, 
the vendee did not herself obtain possession thereof until ic 
considerable time after the purchase had been completed. 

Held on suit by A for pre-emption (1) that the vendee had ' 
constructive notice of the covenant giving the plaintiff a right 
of pfe-emption, and (2) that limitation did not begin to run 
against the plaintiff until B’s vendee obtained actual posses- 
sion of the house. The same rule could not be applied t(t 
this case as was applicable in the case of property, such as an 


* Second Appc;il No. 1823 ot 1924, from a decree of Pariduddin Ahmad 

Khan, Judge, Small Cause Court, exercising the powers of a Subordinate 
Judge of Allahabad, dated the 21st of July, 1924, eonfinning a dteree of 
Muhammad Taqi Khan, Munsif of West AllaEabad, dated the 28th ofr 
Septembsr, 1923. 





(1) (1884) 6 All., 384. 
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undivided share in a mahal, which was naturally incapable 
of physical possession. Gopi Nath v. Jeot Bam (1), Basdeo 
Bai V. Jhagru Bai (2), Muhammad Jan v. Fazal-ud-din (3), 
Chandan Singh v. Chandi Prasad (4) and Batul Begam y 
M ansur Alt Khan (6), referred to. 

The facts of this case sufficiently appear froxn the 
Judgment of the Court. 

Babu Piari Lai Banerji, for the appellant. 

Munshi Gulzari Lai, for the respondents. 

Lindsay and Kanhaiya Lal, JJ. The plaintiff 
IS the widow of Babu Amrit Lal Kundoo. On 
the 22nd of February, 1891, Buddhu took a 
lease of a plot of land, measuring 3 biswas from 
Amrit Lal Kundoo for building a house on an 
•agreement to pay a ground rent of Ee. 1-8 per 
year. The lease provided that in case the lessee 
■transferred the materials of the house built by 
him on the said land, the lessor shall have a prefer- 
ential right of purchasing them for “ a proper price ” 
and that the transfer to any other person shall be valid 
only in case the lessor refused to take it. 

On the 7th of June, 1921, the defendants Nos. 2 
and 3, who are the legal representatives of Buddhu 
one of the original lessees, sold one of the houses built 
on the land aforesaid to Musammat Tulsa for Rs. 150. 
Ihe house was at that time in the occupation of a 
tenant, Musammat Sundar. Musammat Tvdsa sent 
a notice to Musammat Sundar to vacate the house 
which she did on the 13th of June, 1921, but before 
Musammat Tulsa could take possession of it, Mangru, 
the son of Buddhu, the original lessee, took possession 
of the house. A suit was then filed by Musammat 
Tulsa for his ejectment; and she got a decree in exe- 
cution of which she obtained possession on the 18th of 
July, 1922. 

(1) (1923) 45 All., 478. (2) (1924^ TLB -iA ait qoo 

(3) (1924) I.L.E., 46 AIL 614 [ 4 ) Uekly S;. iVp.’ 227 ’ 

(6) (1898) I.Ii.B., 20 All., 815. ^ 
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1926 The present suit was filed by the plaintiff for pre> 

jooAMAYA emption of the said house on the 2nd of July, 1923. 

She relied on the covenant for pre-emption or option 
totsa. Qf purchase contained in the instrument of lease, and 
one of the questions raised in the suit was whether the 
claim was within time. There were other pleas raised 
in the case, the findings of the court of first instance 
on which were in favour of the plaintiff. The suit 
was, however, dismissed by that court on the ground 
that the claim was not within time, inasmuch as it was 
brought after the lapse of a year from the date of the 
registration of the sale-deed. The view taken by the 
lower appellate court was that as the house did admit 
of physical possession, the suit was within time from 
the date on which Musammat Tulsa obtained posses- 
sion; but it nevertheless proceeded to dismiss the claim 
because in its opinion the covenant for giving the 
lessor an option of purchase was not, enforceable 
against the vendee. In suppoi-t of tiie hit, ter pro- 
position it relied on the decision in 6'opi Nath v. 
Jeot Ram (1). The finding of the lower appellate 
court was that the vendee had constructive notice of 
the covenant of pre-emption embodied in the registered 
instrument of lease; and that being the case, section 40 
of the Transfer of Property Act applied; and as held 
in Basdeo Rai v. Jhagru Rai (2) and Muhammad Jan 
V. Fazal-ud-din (3), the covenant was enforceable 
against the vendee. Article 10 of the Indian Limita- 
tion Act (IX of 1908) provides a period of limitation 
of one year for a suit to enforce a right of pre-emption 
whether founded on custom or contract from the date 
when the purchaser takes physical possession of the 
whole property sold or, where the subject of the sale 
does not admit of physical possession, when the instru- 
>i ment of sale is registered. The latter clause has 

I a) (1923) I.L.E., 46 All., 478. (2) (1924) I.L.E., 46 All., 888. 

! (3) (1924) I.L.R., 46 All., 614. 
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reference to the nature of the property -which forms 
the subject of the sale; for, as held in Chandan Singh jogamasa 
V. Chandi Prasad (1), if the subject of the sale by its 
nature admits of physical possession, the ability or 
inability of the vendor to place the vendee in actual 
possession of the property sold is not material and 
limitation does not begin till the possession is deli- 
vered. In Batul Begam v. Mansur Ali Khan (2) it 
was held by this Court that a share in an undivided 
zamindari mahal was not susceptible of physical 
possession within the meaning of article 10 of the 
Indian Limitation Act and constructive possession,, 
for example, by the receipt of rent from tenants was- 
not physical possession within the meaning of that, 
article. That decision was upheld by their Lordships- 
of the Privy Council in Musammat Batul Begam v. 

Mansur Ali Khan (3). Their Lordships there pointed' 
out that* the corresponding article in Act XIV of 1850' 
prov/ded a period of limitation of one year from the 
date of “ possession,” which was altered in 1871 to 
“ actual possession ” and that in 1877 the word 
“physical” was deliberately substituted for “actual” 
for a restrictive purpose. They observed that “actual 
possession”, as applicable to an undivided share in a. 
mahal, was not possible and that the words •“ physical 
possession ” could only be deemed to imply personal 
and immediate possession, regard being had to the 
form in which the property may exist at the time of 
the sale. It can hardly be disputed that a house or 
a shop is capable of physical possession. Article 10 
provides that in the case of such property, that is, 
property capable of physical possession, the limitation 
is computed from the date when the purchaser takes, 
under the sale sought to be impeached physical posses- 
sion of that property. The transfer of physical 

■ (1) Weekly Notes, 1888, p. 227. (2) (1898) I.L.E., 20 AIL, 315. 

(8) (1901) I.L.E.. 24 AIL, 17. 
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possession may take place at the time of the sale or at 
' sometime later; but if the property admits of physical 
possession, the limitation does not start till the 
physical possession is actually taken, riie question is 
not free from difficulty; but on a careful consideration 
of the two clauses as a whole, we are inclined to think 
that the rule applicable to property such as an un- 
divided share in a mahal which is not by its nature 
capable of physical possession cannot be applied to 
houses and shops over which physical possession is 
always possible and practicable. The vendee here 
■attempted to take physical possession but found that 
the house was occupied by a trespasser whom she was 
unable to eject till the 18th of July, 1022. From that 
'date the suit was within time. 

The appeal is, therefore, allowed and the claim of 
the plaintiff decreed subject to the payment of lia. 150 
into the court of first insta.nce within three’ months 
from this date. In case of payment tlie plaintiff shall 
•get her costs here and below from the defendant. In 
case of non-payment the suit will stand dismissed and 
the defendant vendee will get her costs from the plain- 
itiff in aU courts. 

Appeal allowed. 
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Before Mr, Justice Sulaiman and Mr. Justice Daniels, 

May, 26. 

MUHAMDI BEGtAM (Defend akt) v. TUFAIL HASAN 

(Plaintiff).* 

Civil Procedure Code^ section 11 — Suit for redemption of a 
usufructuary mortgage — Decree not providing for extinc- 
tion of mortgagor's right to redeem — Second suit for 
redemption not barred, 

A decree based on a compromise in a suit for redemption 
of a usufructuary mortgage contained the following provi- 
sion : — “ On payment of Es. 225 to the defendant within one 
month of the date of the compromise the plaintiff would he 
entitled to get the property redeemed and to be put in posses- 
sion, but after ‘the expiry of the fixed period, he will be 
entitled to execute his decree on payment of Es. 225. Parties 
^rall bear their own costs.” 

The plaintiff failed to pay the amount in time and failed 
to apply for execution within three years. He then filed a 
second suit for redemption. 

•Held that, inasmuch as there was no provision in the 
former decree that the plaintiff’s right to redeem should be 
extinguished, the mortgage still subsisted and the second suit 
was not barred. Hari Ra/m v. Tndraj (1) nnd ' Arum v. Bur 
Singh (2), referred to. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Munshi BMesJnvari Pimsad, for the appellant. 

Hafiz Mnshtaq Ahmad, for the respondent. 

Sulaiman, and Daniels, JJ. : — This is a 
defendant’s appeal arising out of a suit for redemp- 
tion . It appears that on a previous occasion the plain- 
tiff instituted a suit for redemption of this very mort- 
gage and obtained a compromise decree in December, 

1916. Tlie decree as framed was not in accordance 
with the compromise and was accordingly subsequently 

First Appeal No. 10 of 1925, from an order of Ganga Natli, First 
Subordinate Judge of Moradabad, dated the 5th of November, 1924. 

(1) (1922) 44 Alb, 730. (2) (1924) I.L.B., 6 Lab., 371. 
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1926 corrected in April, 1924. The amended deeree st<K)d as 
muhamdi follows : — 

Bkgam 

®. “On payment of Ks. 2*25 to tlie ilefendant within one 

Hasan^ month of the date of the compromise the jilaintiff would be 
entitled to get the property redeemed and to be put in posses- 
sion ; but after the expii^ of the fixed jxiriod he will be 
entitled to execute his decree on payment of Rs. 225. Parties 
shall bear their own costs ”. 

The plaintiff failed to pay the amount in time 
and failed to apply for execution within three years. 
He, however, has brought a second suit for redemption 
of that property. The trial court dismissed the suit 
holding that the* claim was barred by the provisions 
of section 11 of the Code of Civil PnK;edure. On 
appeal the learned Subordinate Judge has taken th^* 
contrary view and remanded the case for trial of the 
other points involved in the case. In our opinion the 
view taken by the lower appellate court is correct. 
When it is borne in mind that the original mortgage- 
deed was a usufructuary mortgage, a suit for redemp- 
tion of that mortgage, in spite of a default of payment 
of the mortgage money within the time fixed, can be 
brought. If there had been no compromise, the proper 
course would have been that the property would be 
sold and the mortgage money realized thereby. 
By mere lapse of the time fixed, the mortgagee does 
not become the absolute proprietor of the mortgaged 
property. The case, however, was compromised and 
the decree was passed in terms of the compromise. 
The compromise nowhere expressly stated that in 
default of the payment of Es. 225 within one month the 
plaintiff’s right to redeem would be extinguished or 
that his exclusive remedy would be to apply for execu- 
tion. We may note that the decree as originally 
framed bore a clause that in default of payment his 
right to redeem would be extinguished, but the court 
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subsequently corrected this, holding that it was not in 
accordance with the compromise. It seems to us that mdhamik 
when under the compromise the parties did not agree 
that the plaintiff’s right to redeem would be extin- 
guished absolutely, he is not prevented from bringing 
a second suit for redemption, and the mortgagee is 
still a mortgagee and has not become the absolute pro- 
prietary of the property. In support of our view we 
may refer to the case of Eari Ram v. Indraj (1) which 
has been followed by the Punjab High Court in the 
oase of A ntra v. Btir Singh (2). 

We accordingly dismiss this appeal with costs. 

A'pfeal dismissed. 

Bftfore Mr. Justice Sulaimon and Mr. Justice Daniels. 

^fay^ 27 . 

ZOEAWAE SING-H and othbbs (DBrENCANTs) ©. BHAGr 

WAN STNG-H and anothbe (Plaintiffs).* 

Act" (Local) No. Ill o/ 1901 (United Provinces Land Revenue 
Act), section 238 (k) — Partition — Specific property'claimed 
in partition proceedings, but not given to applicant - — 
Subsequent suit for declaration of ownership — Suit held 
to be barred. 

The applicants for partition in a court _of revenue asked, 
for reasons stated in their application, that certain specified 
property, recorded in the name of one D, might be assigned 
to themselves. The property claimed, however, after the 
partition was completed, still remained recorded in the name 
of D. 

Held, on suit in a civil court for a declaration that the 
plaintiffs were the owners of the aforesaid property, that the 
suit was barred by section 233 (k) of the United Provinces 
Land Eevenue Act, 1901. 

Held, also, that the application of section 233 (k) is not 
limited to cases in which a question of proprietary right has 

Pirst Appeal No. 160 of 1024, from an order of Shamblin Nath Dube, 

Bnbordinate Judge of Muttra, dated the Isfc of August, 1024. 

(1) (1922) 44 AIL, 730. (2) (11)24) 5 Lah., 371. 
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been determined. Ram Subhag Singh v. Dip Narain Singh 
' (1), Ookaran Singh v. Ganga Singh Kazir Ahmad v. 
Muhammad Sharif (h), Bliupal Singh v. Ujagar Singh (4) iuid 
Muhammad Sadig v. Laute Ram (5), referred to. 

The facts of this case sufficiently appear from the- 
judgment of Daniels, J. 

Munshi Narain Prasad Ashthana, for the appel- 
lants. 



Dr. Kailas Nath Katfii and 1 ’audit Gopinath 
Kunzni, for the respondents. 

Daniels, J. — The question for decision in this- 
appeal is whether the present suit is barred by the- 
provisions of section 2B3 (k) of the Land Revenue Act. 
The present suit is for a declaration that the plaintiffsi 
are owners in possession of an area of 2o'17 acres out 
of a khata of 1.04 acres in inahal Bhagwan Singh, 
mauza Sampat dogi, and that the defendant.s are- 
wrongly entered in the revenue papers as owners of tlie- 
equity of redemption. The area of whieli the pro- 
perty in dispute forms a part wa.s originally mort- 
gaged to Sahib Singh, a collateral relative of the 
parties. The plaintiffs are sons of Gulab Singh, the- 
head of another branch, and the defendants are the 
Iveirs of Durg Singh who represented a third liranch 
of the family. The equity of redemption in this pro- 
perty was purchased in equal shares in the names of 
Durg Singh and Sahib Singli at .some time suiisncpieiit 
to the mortgage. 


On the 17th of March. 1909, the plaintiffs a[)|>Iied 
for partition of this property impleading Durg Singh, 
whose name they asserted to be fictitiously entered in 
the khewat and whom they asserted to have no propric- 
tary interest in the property. There is on the record 
of the partition suit an application purporting to be 

(3) (192-1) I.L.R., 46 All.. 453. (.1) ( 1920 ) T.L.IL, 4-3 411.. SSh 

: (5V (1901) I.L.n., 2.3 Air.. 2!)T. • --'■i - O' 
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made by Durg Singh admitting that his name was 

fictitiously entered. The petition was not verified and zohawab 
in the partition as finally made Durg Singh continued ‘ ^ 
to be recorded as proprietor of the area now in dispute 
and the sons of Gulab Singh as mortgagees. The trial J- 

court held that section 233 {k) applied and dismissed 
the suit. The lower appellate court has reversed this 
finding and remanded the suit for decision on the 
merits. The argument of the respondents, which 
found favour with the learned Subordinate Judge, is 
that as no question of proprietary right was raised by 
any co-sharer under section 111 or section 112, the 
question was never decided by the revenue courts, and 
further that section 233(^) cannot' apply as the. share in 
dispute and the share allotted, to the plaintiffs were 
both included in one mahal. 

It appears to us, however, that the rulings of this 
Court do not permit us to accept this contention. 

Section 233 {k) is not limited to the case in which a 
question of proprietary right has been determined ’ 

under section 111. In this case the question of pro- 
prietary right involved was definitely raised by the 
plaintiffs in their application to the partition court, 
and, as the relief which they asked for in respect of 
th is land was not granted , it must be deemed to have 
been refused. A Bench of this Court held in Ram 
Subhag Singh v. Dip Narain Singh (1) that the 'final 
allotment of land at a partition is conclusive even 
though the question of proprietary title which it is 
sought to raise in the civil suit was not directly raised 
and decided in the partition. We may refer to 
Gokaran Singh v. Gang a Singh (2). Nazir Ahmad 
V. Muhammad Sharif (3) is a recent instance of the 
application of the same principle. The learned 
Judges say: — “It seems to us that the legislature 

(1) (1921) I.L.E., 44 All., 74. f2) (1919) I.L.E., 42 All., 91. 

(3) (1924) I.L.R., 46 AIL, 4S3. 
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has given the revenue courts exclusive jurisdiction 
zoBAWAs ' over the partition of a mahal among recorded co- 
sharers . . . There is no doubt that if the 

^tosH*** plaintiffs had framed their suit so as to confine their 
claim merely to damages, they might have succeeded. 
But they have chosen to join this claim to a claim to 
obtain exclusive possession of certain specified plots, 
which undoubtedly are the subject of the partition.” 

In Bliwpal Singh v. JJjagar Singh (1) the plaintiff 
sued for a declaration of his title to a pre-empted share 
which had not been allotted to him at the ]>artition. 
The Letters Patent Bench, affirming the decision of 
the Judge who heard the appeal, held that the case was 
governed by the hull Bench nding in Muhammad 
Sadiq v. Lande Rmn (2) and that section 2J3 (h) was 
a bar to the suit. Whatever may be said against this 
rule, it has at least this great advantage that a revenue 
pa'rtition operates as a clearing up of disputed titles, 
and that a title declared at a partition may be safely 
relied on against all persons who were parties todbe 
proceedings. 

The course of decisions of this Court has now 
definitely established the principle that section 233 (k) 
debars civil courts from questioning the final allotment 
of land and title effected by means of a partition, and 
to depart from this rule would merely be to throw tlie 
law again into the state of xincertainty which formerly 
prevailed regarding it. 

We think, therefore, that in tlie view of the scope 
of section 233 (^Jcj which has been accepted by this 
Court, the appeal must be allowed and the decree of 
the trial court restored. We direct accordingly. The 
appehants will get their costs of this appeal. ' 

SUL.A.TM-A.N, J. — I concur in the propOvSed order. 
As the plaintiffs had definitely asked the partition 
(1) (1920) I.n.E., -IS All., 88. (2) (1901) T.L.B., 28 All., 991 . 
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court to allot to them exclusively the property entered 
in the name of Durg Singh on the allegation that his 
name was fictitiously recorded and as the court did not v. 
grant their prayer, it must be deemed to have been 
refused. The plaintiffs cannot now re-agitate the 
same matter in the civil court. 

AfiJeal allowed. 

EEVISIONAL CRIMINAL. 

Before Mr. Justice Boys and Mr. Justice Banerji. 

EMPEEOE c. KAM.LAPATI PANTH and othees.* — 

Act {Loccd) No. VI of 1920 (United Provinces Village Pan- 
chayats Act), section 71 — Application to District Magis- 
trate by persons convicted by a panchayat in a criminal 
case — Application returned without orders— Revision. 

Certain persons who had been convicted by a village 
panchayat under section 323 of the Indian Penal Code applied 
in revision to the District Magistrate under section 71 of the 
United Provinces Village Panchayats Aet, 1920. The District 
Magistrate, without giving any reasons, refused to pass any 
orders on the application and returned it to the petitioners 
TOth a direction that they should apply to the High Court. 

Held, on application made to the High Court, (1) that the 
District Magistrate should have dealt with the application 
himself under section 71 of the United Provinces Village 
Panchayats Act, 1920, and (2) that there was no provision in 
the above-mentioned Act making the order of a District 
Magistrate imder section 71 final. 

The facts of this case sufficiently appear from the 
judgment of the Court. 

Babu Satish (Numdra Das, for the applicants. 

The Assistant Government Advocate (Dr. M. 
Waliullah), for the Crown. 

* Crimmal Revision No. 168 of 1926, from an order of the Panchayat 
held at Patti Taladesh, pargana Soi, district Almora, dated the lOtli of 
December, 1924. 
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Boys and Banerji, JJ. : — In this case on the JOth 
Empeeor of December, 1924, a panchayat held under the United 
Eammpati Provinces Act (VI of 1920) convicted Kamlapati 
Pan™, panth, Parkhotam Panth and Sheo Datt Ihinth under 
section 323 of the Indian Penal Code and sentenced 
them to pay fines of Rs. 7, Rs. 5 and Rs. 5. res]-)ective- 
]y. The order of the panchayat refers to the state- 
ments of the complainant and two of his witnesses, 
and briefly to three witnesses produced on behalf of 
the accused. The order does not state whether the 
witnesses of the complainant or the witnesses of the 
accused are on their merits believed or disbelieved, hut 
it continues — “ on private inquiry, it appears that the 
accused used abusive language (against tlie complain- 
ant) and slapped him.” 

The next step was an application made by the 
accused to the Deputy Commissioner, Almora, under 
section 7l of the .Local Act (VI of 1920). The 
principal objecition set out in that petition to the order 
of the panchayat is to be found in paragraph No. 3 
of the petition where it is alleged that ” it ajipears 
that the panches made certain inquiries behind the 
back of the petitioners and without any information 
to them, upon which the panches’ order is based 
This appears to be a fair statement of the order of 
the panchayat. That petition had been duly stamped 
apparently on the 2nd of March, 1925, and it was 
filed in this Court on the 17th of March, 1925, with 
the revisional application with which we at i) resent 
have to deal. We are informed by counsel for the 
giphcants that the petition was’ presented to the 
Deputy Commissioner (Collector) of Almora but was 
returned to the applicants with a verbal intimation 
that they should go to the High Court. This instruc- 
tion to counsel who has further communicated it to 
us IS not supported by affidavit but we have no rea.soii 
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to doubt the accuracy of the instruction given to 
counsel in view of the presence of the petition itself 
and its appearance. At the first hearing of this 
application on which Mr. Das, counsel for the appli- 
cant, was unable to be present we had to consider for 
some time the intricate question as to whether a village 
panchayat under Local Act No. VI of 1920 was a 
“ court ” and whether, if so, this Court had any 
power to interfere with its decisions. We had not at 
that time before us the history of the petition to the 
Collector to which we have referred. 

It appears clear to us that our present order must 
be guided by the general principle that where a lower 
court has jurisdiction, an application must be made 
to that lower court first and its order obtained thereon 
before the superior court is asked to exercise such 
jurisdiction as it may think fit. In this case we have 
no information before us as to why the Collector 
reftised to pass any orders on the petition and why 
he returned it to the applicants, if he did so, with 
instructions to apply to the High Court. We must, 
therefore, order the applicants to make their appli- 
cation again to the Collector accompanied by a copy 
of this order and invite the Collector to deal with it 
under section 71 of Act No. VI of 1920. That is 
sufficient for the disposal of this application. 

But as we have had to consider at some length the 
question of the jurisdiction of this Court, we think 
that we should make some observations in regard there- 
to, though we are not unaware that those observations 
will be in the nature of obiter, dicta. We should have 
little hesitation in coming to the opinion that a village 
panchayat constituted and held under Local Act (VI 
of 1920) is a “ court ” and, when it is dealing with a 
case in regard to an “ offence ”, that it is a criminal 
court. The question whether this Court has any 
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— jurisdiction to interfere with its orders is one of very 
Eimbor much greater difficulty. It is clear from .section 71 
Kamlapaw that “jurisdiction” to deal with the orders of a 

!&anth *n 1 • • • • 

village pancliayat is primarily given to th(‘ Collecfor. 
The only other section which throws any light on the 
matter at all appears to be section 58. 'J’hat declares 
“ there shall be no appeal from any decree or order 
passed by a panchayat in any stiit under this Act. ami, 
except as provided in sections 49 and 71. no court or 
authority shall have power to revi.se any such dia roe 
or order. ” Where they occur for the .sectind time of 
course the words “ any decree or order ” refer hack to 
those words where they occur for the first time, and the 
words “ any decree or order ” where they occur for 
the first time are clearly limited by the words “in any 
suit.” The word “suit” is declared by section 8, sub- 
section 9, to mean a civdl suit. Section 58 is there- 
fore clearly confined to civil proceedings. We can find 
no provision in the Act declaring that the t lollectdr’s 
order under section 7l in “ cases ”, f.c., criminal 
proceedings, should be final. This is a matter for the 
consideration of the Legislature. The question is 
almost certain to recur. 

For the reasons we have given above we order the 
petition of the applicants which is on the file now, 
dated the 2nd of March, 1925, to be returned to them 
for re-presentation to the ('ollector who in view of 
what we have said above will no doubt deal with it 
according to law under the powers vested in him under 
section 7l. 
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V.cjoro Mr. Justice Stilaiman and Mr. Justice Daniels. 
X.MilUl’ .‘VTTMAD and another (Defendants) r. TASLIM- . 

UN-NISSA AND ANOTHER (PLAINTIFFS).* 

Givil Procedure Code, schedule II, rule 17 — Arbitration 
Reference filed in court ultimately revoked owing to diffi- 
culty in finding arbitrators— Acquiescence of parties— 
Appeal — Revision. 

A Subordinate Judge, in whose court a reference to arbi- 
tration of a dispute outside the court had been filed, after 
various attempts to procure arbitrators who were willing to 
act, ultimately passed an order revoking the reference and 
dismissing the case. Prom this order an appeal was preferreil 
to the District Judge, who entertained it and remanded the 
case to the court below. 

Held, on application in revision to the High Court, (1> 
that no appeal lay to the District Judge, and (2)_ that as the 
Subordinate Judge’s proceedings in connection with the arbi- 
tration had, as a matter of fact, been acquiesced in by the 
parties, the case was not one in which the final order could be 
interfered with in revision. Bhagwan Das v. Gurdayal (1> 
and Fazal llaU v. Prag Narain (2), referred to. 

The facts of this case sufficiently appear from the 

judgment of Sulaiman, J . 

Maulvi Iqhal Ahmad, for the applicants. , 

Munshi Shiva Prasad Sinha, for the opposite 
parties. 

Sulaiman, J.— This is a civil revision from an 
order passed in appeal by the District Judge. It 
appears that the parties had agreed to refer theii 
disputes to the arbitration of two arbitratois and one 
umpire. There was considerable delay in the pro 
ceedings of the arbitrators, and ultimately the appli- 
cants filed an application under schedule II, rule 17, 
of the Code of Civil Procedure fo r the hling of the 

>5= Civil Kevision No. 169 of 1924:. ^ 

(1) (1921) 19 A.L.J., 823. (2) K1922) I.L.B., H All., 523. 
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agreement of reference to arbitration. Notices were 
issued to the defendants to show cause why the agree- 
ment should not be filed, and on the 14th of July, 
1923, the court passed an order under rule 17, filing 
the agreement, and made an order of reference to the 
arbitrators appointed in accordance with the pro- 
visions of the agreement. 

An appeal was preferred to the District Judge 
from the order filing the agreement, and owing to the 
pendency of the appeal there was at first some delay 
in the proceedings. The record was not sent to the 
arbitrators for some time. It appears that subse- 
quently the court came to know that all the arbitrators 
were not willing to arbitrate, and it invited a list of 
the arbitrators from the plaintiffs. The arbitrators 
named by the plaintiffs were not acceptable to the 
defendants and after hearing objections by both 
parties the court appointed Babu Raghubir Sahai, as 
the sole arbitrator in 'the case. This order was made 
on the 13th of September, 1923. This arbitrator did 
not make any award, and ultimately on the 27th of 
September, 1923, the court appointed the Government 
Pleader as the sole arbitrator. The Government 
Pleader made an award the very next day but this 
award, on some ground not necessary to set forth here, 
was set aside. After this, in December, the; court again 
directed that the two arbitrators named in the agree- 
ment should be consulted as to whether they were 
willing to act or not with the Government Pleader as 
the umpire. The court was informed that at least one 
of the two arbitrators was not willing to act. It then 
passed an order, dated the 24th of October, 1923, 
revoking the order of reference and dismissing the 
suit. It was against this order that an appeal was 
preferred to the District Judge, who has allowed it 
and remanded the case. 
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In revision two points have been urged before ns. _ 
The irst is that no ^1 lay to the Drstnct Judge 
who had no jurisdiction to interfere “ ' 

and the second is that even if an appeal • 

his order should not be upheld, inasmuch as ‘h® “rde>: 
passed by the Subordinate Judge was correct and ush 
A preliminary objection was raised on behalt ol 
the respondents that no revision lies ° 

remand passed by the District Judge. This objection 
cannot te entertained because the District Judge has 
finally disposed of the matter pending before hi • 

We are of opinion that this was not a case in 
which an appeal lay to the District Judge. ^ 

ordinate Judge had previously passed an order film« 
L agreement. An appeal from that order Avas 
preferred and dismissed. The ultimate order passed 
by him revoking the reference and dismissing the suit 
would not be appealable unless it came under section 
104 of the Code of Civil Procedure. Section 104 (1) 
(a) cannot apply because the order was not one super- 
seding the arbitration where the award had not been 
completed within the period allowed by the court. 
The fact was that the court found that as the arbi- 
trators named were not willing to act it was futile tO' 
appoint new arbitrators. Nor did it come under sub- 
clause {d), because the order was not an order refusing 
to file an agreement to refer to arbitration . An 
appeal from an order superseding the agreement i& 
limited bv the provisions of section 104 (1) (fi') of 
the Code'^of Civil Procedure. The order passed by 
the Subordinate Judge was of course not a decree and 
was not appealable as such. 

We have, however, been invited to interfere with 
the order passed by the Subordinate Judge in revision.. 
It is unnecessary in this case to decide the question 
whether when one of the arbitrators named in the* 
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agreement has refused to act and has died an agree- 
ment can or cannot be filed under rule 17. The parties 
respectively rely on two cases of this Court. One is 
the case of Bhagivan Das v. Gurdayal (1) and the 
other is Fazal llahi v. Prag Naj'ain (2). In the 
present case, however, the agreement was filed under 
rule 17. The agreement having been filed under rule 
17, the provisions of rule 19 became applicable. 
A.ssuming, therefore, that rule 5 was applicable and 
the court ought to have proceeded in strict accordance 
with the provisions of that rule, it ca.nnot l>e doubted 
that even if the procedure adopted by the ctourt was 
irregular, the parties acquiesced in it and waived 
their objection. The plaintiffs themselves nominated 
a number of arbitrators and ultimately the court 
decided to appoint one gentleman as the sole arbi- 
trator. After that the only question was whether, if 
the arbitrator so appointed refused to act, the court 
■should not appoint another in his place. The order 
passed by the court would therefore be an order passed 
imder schedule II, rule 5 (2) making an order super- 
seding the arbitration. As there was no suit pending 
before it, it could not of course proceed with the .suit. 
We are informed that Eaza Ahmad has already 
instituted a suit, to which the other applicant has 
been made a party, to enforce his rights which were 
referred to arbitration under the agreement. Under 
these circumstances we find it difficult to set aside the 
order of the Subordinate Judge on the ground of irre- 
gularity which was acquiesced in, and submitted to. 
by all the parties. 

We accordingly allow this application in revision, 
and setting aside the order of the District Judge, 
restore the order of the Subordinate Judge. As no 
objection was raised before the District Judge that 

(U (1921) 19 A.L.L, 823. (2) (1922) l.L.R.. 44 All., 523. 
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no appeal lay to him, we direct the parties to bear 

their own costs of this revision. 

Daniels, J. — I concur, hly reason for holding ^ 
that a revision lies from the order of the District ■CN-mssA. 
Judge is this. The respondents’ objection is that no 
revision lies because no case has yet been decided. 

The case had in fact been decided by the Subordinate 
Judge in a final order from which no appeal lay, and 
when the District Judge entertained an appeal from 
that order which he had no jurisdiction to entertain 
and set it aside, his order is certainly open to revision 
by this Court. 

Application allowed. 


Before Mr. Justice Sulaiman. vr^^^29 

BHAKTA SHIEOMANI (Defendant) v . SIT AL NATH — : 

(Plaintiff).* ' 

Master and servant— Servant in default— Servant dismissed 
without notice, but for good cause — Servant not entitled 
to wages beyond date of dismissal. 

Where a servant paid by the month is dismissed by his 
master in the middle of a month without notice, but for a 
reason which justifies the master in so dismissing him, he is 
not entitled to wages for the broken part of the month during 
which he did attend to his duty. Rughoonath Doss v. 

Mr. T. Halle (1) and Balli Brothers v. Ambika Prasad (2), 
referred to. 

The facts of this case are fully stated in the 
judgment of the Court. 

Munshi Bhagwati SJiankav, for the applicant. 

The opposite party was not represented. 

Sulaiman, J. This is a revision from a decree 
of a Court of Small Causes. The plaintifi came to 
court on the allegation that he wa s employed as a 

* Civil Revision Ho. 43 of 1925. 

(1) (1871) 16 W.B., C.E.. 60. (2) (1912) I.U.R., 35 AIL, 132. 
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compositor in the defendant’s press at a salary of 
Es. 17 per month and that he was dismissed on the 
20th of January, 1925, without notice. He claimed 
siTAL Nath pg^y fgj. twenty days he served and an addi- 
tional pay for fifteen days as he was dismissed without 
previous notice. The suit was contested by the 
defendant and all liability was denied. The learned 
Judge of the Court of Small Causes has granted the 
plaintiff a decree for his pay for twenty days and 
dismissed the rest of the claim. 

The findings, which I must accept, are as 
follows : — The plaintiff worked in the defendant’s 
press up to the 20th of January, on which date, at 
about 12 o’clock, he, having got fever, disappeared 
from the press without applying for leave. He did 
not turn up for 5 or 6 days, and as he had disappeared 
without leave or sanction and had left the work, the 
defendant was much irritated and dismissed him. 
The court below finds that the plaintiff committed 
default and the defendant was justified in divsmissing 
him. In spite of this finding it has granted the 
plaintiff a decree for his wages for 20 days. 

As I have said, it was admitted by the plaintiff 
in the plaint that he was engaged on a monthly salary 
of Rs. 17. On the findings he left the work without 
leave and without sanction of the defendant and did 
not turn up for 5 or 6 days. The defendant was 
justified in dismissing him. If the conduct of the 
plaintiff was such that it justified the defendant in 
dismissing him before the expiry of the month, the 
plaintiff, in my opinion, was not entitled to his salary 

for even the broken period for which he had served. 

In the case of RughoonatJi Doss v. Mr. T. Halle 
(1), although the claim of the servant for wages for the 

(1) (1871) 16 W.E., C.R., 00. 
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broken period during whichi he had served was — — 
allowed, it was pointed out that he would not have got 
it if the master could prove that the dismissal was 
justifiable. 

In the case of Ralli Brothers v. AmUka Prasad 
(1) Tudball, J., held that an office clerk engaged on 
a monthly salary was not entitled to any salary for 
the broken portion of the month in the course of which 
he left the service without the consent of his employer. 

The present case is certainly distinguishable inas- 
much as the plaintiff here did not actually leave the 
service but left the work which justified the master in 
dismissing him. But the English Law governing the 
rules and liabilities of master and servant is to be 
found in Smith’s Law of Master and Servant, sixth 
edition, pp. 169—172. In the absence of any statu- 
tory provisions in India, the common law of England 
would prevail. It is there laid down that 

“ when a servant, whose wages are due periodically, so 
conducts himself that the master is justified in discharging 
him without notice, he is not entitled to be paid any wages for 
that portion of time during which he has served since the last 
payment of wages. That is to say, if a servant whose wages 
are only due yearly, absconds from his master, or is rightfully 
discharged before the expiration of the year, he could recover 
nothing for services rendered previous to such departure or 
discharge. And the same principle would apply to the case of 

a quarterly, monthly or .weekly hiring ”. 

The governing principle seems to be that the con- 
tract is that the servant should perform his part of the 
contract for the whole period for which wages are 
paid and that if he fails to, perform his part of the 
contract or is rightfully discharged at any intervening 

period between the dates when his wages are due, he 

can recover nothing for the broken period of service. 

■ • (1) (1912) I.L.R., 85 All., 

3 
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The learned author cites several hnglish cases where 
servants, who have been rightly discharged and have 
afterwards sued their late masters for wages, haae 
failed to recover anything. 

I am, therefore, of opinion that in view of tlie 
findings of the court below that the default was com- 
mitted by the plaintiff and that his master was justi- 
fied in dismissing him, the plaintiff was not entitled 
to recover the wages for even twenty days during 
which he had served. The judgment of the court 
below, therefore, is not according to law. I allow the 
revision and set aside the decree of the court below 
and dismiss the suit. As the applicant professes to 
have contested the suit mainly on principle, I direct 
that the parties should bear their own costs of this 
application and in the court below. 

A pplica t ion. allorred. 

f 


APPELLATE CIVIL. 


Before Mr. 'Justice Lindsay and Mr. Justice Kanhaiya Lai. 

SHIAM LAL (Defendant) v. R.ADHA BALT.ABH and 
OTHERS (Plaintiffs) and BALMAKUND and orams 
(Defendants).* 

Joint property — Improvement made in good faith by one co- 
sharer — Partition — Compensation for improvements— 
Set-off on account of tise and occupation by the party 
claiming compensation. 

In 1911 one i?. C. purchased a ruined house ami spent a 
considerable sun of money in re-building it. In so doing he 
apparently acted in the belief that his vendors were the sole 
owners and that he had acquired a complete title. In 3914, 
however, some other members of the vendors’ family appeared 


,. Appeal No. 142 of 1922, from a decree of Ganga Saliai, Sub- 

ordinate Judge of Muttra, dated the 30th of January. 1922 
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and succeeded in obtaining a decree for joint possession of 
the house, but in that suit the question of what compensation, 
if any, the purchaser was entitled to was left open. In 1920 
the successors in interest of the plaintiffs to the suit of 1914 
brought a suit for partition, and in that suit the court directed 
that the house should be sold and the proceeds divided amongst 
the parties interested. The principal defendant, w'ho was the 
representative of the original purchaser, claimed compensation 
•for the m'oney spent on re-building the house, and, being 
refused compensation, appealed. 

Held that the defendant’s predecessor had acted in good 
faith and without any intention of embarrassing the other 
co-sharers in the property, and the defendant was therefore 
entitled to compensation ; but in estimating such compensa- 
tion the plaintiffs on their side were entitled to some set-off 
on account of the use and occupation of the house by the 
defendant. 

The principles governing the _ award of compensation on 
a partition discussed. 

^The facts of this case are fully stated in the 
judgment of the Court. 

Munshi Narain Prasad Ashthana, for the appel- 
lant. 

Dr. Kailas Nath Katju, for the respondent. 

Lindsay and KLanhaiya Lal, JJ. : — The subject- 
matter of the dispute in this case is a three-storeyed 
house situated in the town of Muttra. On the 20th 
'of May, 1911, the site of this house and certain 
materials were sold by two separate deeds of sale. 
The site of the house was sold to one Ram Chand or 
Ram Chandar who is the own brother of the present 
appellant Shiam Lal. The materials were sold to a 
man named Jamna Das and were afterwards sold by 
him to Ram Chandar the man whose name has just 
been mentioned. The site was sold for Rs. 400 and 
the materials for Rs. 250. ' 

Both these sale-deeds are printed at pages 21 et 

of our record. The vendors were Gropal Das and 
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his son Piare Lai. The latter was acting for him- 
self and for his two minor sons. 


It appears that after these sales took place, Ram 
Chandar re-built the house. Then in the year 1914 
a suit was filed by Mitthu Lai aud others who were 
members of the family of Gopal Das. This suit was- 
brought in the court of the Additional Subordinate 
Judge of Muttra on the allegation that the sales made 
by Gopal Das, his sons and grandsons were not bind- 
ing inasmuch as the property which had been sold was 
joint family property. The plaintiffs alleged them- 
selves to be members of a joint family with Gopal 
Das, and they therefore asked that the deeds of sale 
might be cancelled and that Ram Chandar might be 
ejected from the premises. 

Ram Chandar defended this suit and raised a 
variety of pleas. He denied that the family of the 
plaintiffs arid Gopal Das, his vendor, was a joint 
family. He denied that the property was joint 
family property and pleaded that he had acquired the 
whole of these premises from Gopal Das. He set up 
a defence under section 41 of the Transfer of Property 
Act and pleaded, moreover, that in no case could he 
be ejected without payment by these plaintiffs of the 
sum of Rs. 5,000, the amount which he had spent on 
the re-erection of the house. 

This suit was decreed in the court of the Sub- 
ordinate Judge of Muttra to this extent, namely, that 
the plaintiffs were given a decree for joint possession 
of the premises. That decree was upheld in appeal 
in this Court by the judgment in F. A. No. 199 of 
1916 which was delivered on the 2nd of January, 
1919. 

Mitthu Lai and his co-plaintiffs having thus got 
a decree for joint possession, the suit out of which this 
appeal has arisen was instituted in November, 1920, by 
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- Eadha Ballabh and others, some of the successors in — 
interest of the plaintiffs in the earlier suit. T e suit 
is a suit for partition. The learned Subordinate 
Judge has ordered the sale of the premises and has ,, 

directed distribution of the sale proceeds according to 
the shares of the parties. We gather from the judg- 
ment of the court below that Shiam Lai, the defendant 
appellant, now owns 45/72 of the house. Shiam Lai, 
it may be mentioned, alleged that in a partHion 
arrived at between himself and his brother, Ram 
Ohandar, this house had fallen to his share. It 
further appears that since the date of the earlier suit 
Shiam Lai or his brother, Earn Chandar, had been 
buying in some of the shares of the other co- 
tenants. 

One of the claims made by the defendant appel- 
lant Shiam Lai in this suit for partition* was that he 
was entitled- to claim from the plaintiffs a sum of 
Es. *5,500 on account of improvements which he had 
made on the property. The Subordinate Judge came 
to the conclusion that it might be inferred that he had 
spent a sum of Es. 5,000 on rebuilding these premises. 
Compensation, however, was refused to Shiam Lai on 
the ground that he and his predecessor. Earn Chandar, 
were only trespassers and that he laid out the money 
at his own risk. 

It is this finding which is contested here and it 
is argued on behalf of Shiam Lai that the judgment 
of the court below is erroneous. It is said that in 
these partition proceedings he is entitled in equity to 
compensation for the money he laid out in restoring 
these premises. 

On the other side it has been argued that this 
question of compensation is no longer open in view -of 
the findings which were come to in the earlier suit of 

1914 to which we have referred. 
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_ . A copy of the judgment of the Additional Sub- 
ordinate Judge in that earlier suit is to be found at 
page 2T of our record. In that case tlie learned Sub- 
ordinate Judge was asked to liold that the plaintiffs 
could not recover possession of the premises without 
paying to Ram Chandar the nidiiey which he had laid 
out in rebuilding the house. The learned Subordi- 
nate Judge refused to decide this question. He .stated 
that at that stage it was not necessary to decide this 
issue but that subsequently in a partition suit, if the 
rules of equity would allow, Ram Chandar would be 
entitled to receive compensation for repairs a.nd im- 
provements effected by him. . ■ 

When the case came up to the High Court the 
same plea was again raised on behalf of Ram 
Chandar, and this Court agreeing with the judgment 
of the court below, was of opinion that Ram’ Chandar 
could not demand that the plaintiffs in that .suit 
should pay him money for compensation as a condition 
precedent to their getting a decree for possession. 

We have considered carefully the judgments in 
this earlier suit and we are of opinion that there is no 
solid foundation for the argument that the question of 
this claim to compensation as now raised is res 
judicata between the parties. All that was held in 
the earlier case was that Ram Chandar, who was then 
m possession of the house, could not insist that the 
plaintiffs should pay him compensation before they 
were entitled to get joint possession. It seems to tis. 
that the question of any compensation which might he 
allotted at the time of partition was left open in these 
earlier proceedings. • 

. We have now to consider what the law is regard- 
ing a claim of this kind. We have been referred in 
the course of argument to a treatise by a learned 
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American author, “ Freeman on Co-tenancy and Par-__ 
tition.” According to this learned author the law is 
as follows : — ^We quote from paragraph 509 at page 
678 of the book : — b 

” The fact that a co-tenant has located upon a particular 
portion of the lands of the co-tenancy and has enhanced its 
value by maldn g improvements or by reducing it from a 
wild state to one fit for profitable cultivation, is a circum- 
stance always deemed worthy of the attention of a c^ 
charged with the duty of making a partition. . . • T-he 

law declines to compel one co-tenant to pay for improvernents 
without his authorization but it will not, if it can avoid so 
inequitable a result, enable a co-tenant to take advantage of 
the improvements for which he has _ contributed nothing. 
When the common lands come to be divided, an opportunity 
is offered to give the co-tenant who has enhanced the yaliie ot 
a parcel of the premises the fruits of his expenditure and in- 
dustry, by allotting to him the parcel so enhanced_^m value, , 
or as much thereof as represents his share of the whole tract. 

It is the duty of equity to cause these irnprovements to be 
assiAied to their respective owners (whose labour and money 
have been thus inseparably fixed on the land) so far as can e 
done consistently with an equitable partition.” 

Continuing in paragraph 510 the learned author 
quotes the opinion of the Supreme Court of the State 
of New York in the following language 

“ Where one tenant-in-common lays out money in im- 
provements on the estate, although the money so paid does 
not, in strictness, constitute a lien on the estate, yet a cour 
of equity will not grant a partition without, first directing an 
account and a suitable compensation. To entitle the tenant- 
in-common to an allowance on a partition m equity for t e 
improvements made on the premises it does not appear to be 
necessary for him to show the assent of his co-tenants o 
such improvements, or a promise on their part to contribute 
their share of the expense; nor is it necessary for thenr to 
show a previous request to join in the improvements and their 
refusal. The only good faith required in such improvernents 
is that they should be, made honestly for the pu^ose of un- 
proving the property and not for embarrassing his co-tenants 
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or encumbering their estate or Iiindering partition. But if 
one joint tenant or tenant-in-commoh covers the whole of the 
estate with valuable improvements so that it is ini{x)ssible fur 
hie co-tenant to obtain his share of Ihc ostiite without includ- 
ing a part of the improvements so made, the tenant making 
the improvements would not be entitled to compensation 
therefor', notwithstanding they may have added greatly to the ^ 

value of the land, because it would be the improvei'’s own folly 
to extend his own improvements over the whole estate and 
because it would be unjust to pennit a co-tenant at his pleasure 
to charge another co-tenant with improvements he may not 
have desired. In such a case the improver stands as mere 
volunteer and cannot without the consent of his co-tenant lay 
the foundation for charging him with improvements.” 

From the above statement of the principles which 
govern the award of compensation on partition it is 
apparent that the real difficulty arises in those cases 
where, as here, the property is not susceptible of 
physical division. In the present instance we find 
that the house in dispute, although of three storeys, is 
not a large house, and as the co-sharers are many it 
would be quite impossible to make any physical 
division of the premises and so the learned Judge has 
been obliged to resort to the provisions of the Parti- 
tion Act of 1893 and to direct a sale with the further 
direction that the sale proceeds are to be divided bet- 
ween the interested parties. 

It is laid down in the above statement of the law 
that it is essential that the person claiming compensa- 
tion should have acted in good faith. In the present 
case we think it may fairly be said on behalf of Shiam 
Lai or his predecessor that he acted in good faith in 
the sense contemplated, that is to say, he made the 
“ improvements ” honestly for the purpose of improv- 
ing the property and not in order to embarrass the 
other co-tenants or to encumber their estate or to 
hinder partition. He had no such object in view, for 
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apparently he was under the impression that by the_ 
purchase made in the year 1911 he had become the 
owner of the whole of the estate. The law as stated 
in the quotation made above relates to claims for com- 
pensation on account of “improvements.’^ In this 
present case it is we think possible to say that the 
matter stands on a somewhat different footing, for if 
carefuUv examined it seems to us that what have been 
called improvements in the course of the trial were 
really repairs. It is clear on all hands that when the 
appellant’s predecessor bought these premises the pro- 
perty was in ruins. There is evidence to show that a 
long time before the purchase was made the house had 
been a three-storeyed house. When Eam Chandar 
bought in the year 1911 the two upper storeys had dis- 
appeared — ^there was only the lowest storey and that 
was in ruins, and it is quite clear that as matters then 
stood the property was quite useless and unprofitable. 
It fnay be mentioned here that G-opal Das and the 
other members of the very large family to which he 
belonged did not reside in Muttra ; some of them we - 
are told resided *in the Aligarh District and others of 
them at Calcutta, and it seems reasonable to suppose, 
and there is evidence to that effect, that these people, 
being absentees, had neglected these premises and 
allowed them to fall into decay. We find then that 
Ram Chandar buys these premises in a state of ruin 
and thereby becomes a co-tenant. He spent a sum of 
money in reinstating the premises and making them fit 
for occupation. Having regard to all these circum- 
stances we think that he may fairly be held entitled to 
some compensation for reinstatement. He has, by the 
money he has laid out, converted this building into 
something which is of use and which can bring in 
profit. In the state it stood when he purchased it was 
worth little or nothing at all. 
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We have decided, therefore, that in the circixm- 
smAM stances to which we have referred, the defendant 
appellant is entitled to some compensation, and we 
Eow proceed to determine what the amount of that 
compensation should be. 

There is no very definite evidence on this point on 
the record but in his own statement which is to be 
found at page 11 of the record Shiam Lai stated that 
he had spent Bs. 5,000 or Rs. 6,000 in restoring these 
^ premises. This restoration, he said, had taken place 
some ten years before the date on which he was giving 
his evidence. That would fix the date of the restora- 
tion in or about the year 1912. Obviously Shiam Lai 
was not able to produce any detailed account of his ex- 
penditure on these particular premises. It seems 
from his deposition that at that time he built three 
other houses as well and that he had spent some 
Rs. 25,000 in erecting all four. He called two wit- 
nesses, Parbhu Lai and Munshi Abdullah, one’ of 
whom is a contractor and the other a sub-overseer, and 
‘ these men were examined with reference to an estimate 
which is printed at page 38 of our record and marked 
Ex. A. It may be mentioned here that both these men 
were called as witnesses in the earlier suit of 1914 and 
that this very estimate was produced in that case. 
Both these men who have some pretensions to be ex- 
perts and who drew up this estimate jointly, fixed 
the'cost of rebuilding these premises at Rs. 5,480. Of 
course when all is said and done this is an estimate 
only. They themselves have no direct knowledge of 
the money that was actually spent in rebuilding the 
house. It was on these materials that the court below 
came to the conclusion that in all probability Shiam 
Lai’s predecessor. Ram Chandar, had spent about 
Rs. 5,000 in reinstating the property now in dispute, 
and all things considered, we are of opinion that the 
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conclusion of the Subordinate J udge is substantially^ — ; — ^ — 
correct. We should, therefore, be prepared to alio^q 
Shiam Lai a sum of Rs. 5,000 byway of compensation, 
but there is another fact which is to be taken into ac- }!aliabh 
count and that is that Shiam Lai and his predecessor, 
so far as we can see, have had the exclusive use of 
these premises for a considerable period. We do not 
know on the present state of the record whether ^ the 
plaintiffs who are now seeking partition have received 
from Shiam Lai any profits accruing since the time 
when they were admitted to joint possession under the 
decree of this Court. We may refer in this connec- 
tion again to paragraph 510 of Freeman s book where, 
dealing with the question of compensation for im- 
provements, the author says : 

“ The co-tenant against whom the improvements are 
charged will therefore be charged not with the price of the 
improvements but only with hk proportion of the amount 
which at the time of the partition they add to the value of 
the premises. From this amount he will also be entitled to 
deduct any sum of which he may have a just claim for use 
and occupation of his moiety enjoyed by the co-tenant 
making the improYements.” 

We feel, therefore, that we must allow these 
plaintiffs some set-off on account of the use and 
occupation of these premises by the appellant and his 
predecessors. No definite material is to be found on 
the record but we think, having regard to the value 
which is put upon the premises and to the probaUe 
rent which a building of this description would bring 
in, we shall not be doing the defendant any injustice 
if we hold that during the period of his occupation he 
has recouped himself to the extent of Es. 1,000. 
Deducting this sum of Rs. 1,000 from the Rs. 5,000 
just mentioned we come to the conclusioh that the 
appellant is entitled to compensation to the extent of 
Rs. 4,000 from the sale proceeds. The decree of the 
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court below, therefore, is modified and it is now 
shiam declared that on sale of these premises the defendant 
appellant will be entitled to deduct Bs. 4,000 out of 
b^wbh proceeds. The balance can then be distributed 

amongst the various co-owners in proportionate shares. 
As regards costs we leave the parties to pay their own 
costs in both the courts. 

Decree m.odified. 
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; Junt, 8. Before Mr. Justice Lindsay and Mr. Justice Kanhaiya Lai. 

\ BELT EAT and others (Plaintiffs) v. EAM SAEUP and 

OTHERS (Defendants).* 

1 Guardian ad litem — Suit hy minor defendant to avoid the 

i effect of proceedings taken against him on the ground of 

negligence of his guardian ad litem — Nature of the 
! negligence which would entitle minor to a decree. 

“ Gross negligence,” which may be interpreted as 
i culpable neglect of the interests of a minor defendant, on the 

! part of his guardian ad litem wifi entitle the minor to the 

avoidance of proceedings undertaken against him. But it is 
i not every kind of negligence nor every degree of negligence 

I which will render proceedings otherwise regular and proper 

j liable to be reopened. It must be such negligence as leads to 

i the loss of a right which, if the suit had been resisted with 

[ due care, must have been successfully asserted. It is not 

j sufficient to show that the guardian ad litem absented himself ; 

I it must also be proved that there was an available good 

I ground of defence which was not put forward owing to the 

j default of the guardian ad litem to appear at the trial. Or, to 

j put the matter differently, the nature of the duty demanded 

1 from the guardian ad litem may vaty according to the nature 

! of the case in which he is called upon to act. An omission to 

i defend or to raise a particular plea or to call certain evidence 

! might in the circumstances of a particular case amount to 

I negligence or to a breach of the duty which was owing by the 

I guardian ad litem to the infant in that ease. In different 

\ * First Appeal No. 88 of 1924, from a decree of Bop Kishen Agliat 

i Bnbordinate dodge of Bodaon, dated the 22nd of November, 1925. 
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circiimstances such an omission might not amount to 

negligence. The thing to be regarded m each circumstance bbij Ew 
is the interest of the minor. Baj* 

Lalla Sheo Churn Lai v. Bamnandan Dobey (1), In re sabot . 
Hoqhton (2), Ram Sanip- Lai v. Shah Latafat Hossem (3), 

Gregory y. Molesworth (4), Wilson v. Brett (5), Hinton 
Dibbin (6), Parmeswari Pershad y. Sheo Datt Bat (7) and 
BaLoo Lekhraj Roy v. Baboo Mahtab Chand (8), referre 


The facts of tMs case are fully stated in the judg- 
ment of the Court. 

Sir Tej Bahadur Safru, Dr. N. C. Vaish, and 
Munshi Harnandan Prasad, for the appellants. 

Mr. S. A. Haidar, for the respondents. 

Lindsay and Kanhaiya Lal, JJ. : This litiga- 
tion has its origin in a deed of sale executed on the 
30th of September, 1914, by one Sita Ram and his 
mother Musammat Parbati in favour of Haji Muham- 
mad Ghafur Bakhsh, by which the executants purport- 
ed to convey certain shares in kasba Ujhani and mauza 
Mahona for a sum of Rs. 13,110 in order to satisfy 
certain debts and to meet personal expenses. It was 
represented in the document that the houses in which 
the vendors were living had been advertised for sale 
and had to be saved. It was stated, moreover, in the 
deed that Sita Ram was the only heir of Musammat 
Parbati and that he and she were competent to sell the 
property. Sita Ram further stated that he had an 
only son, Deo Dat, who had given his consent to the 
sale. This was a false statement, for it appears that 
he had no less than eight sons. 

In the deed of sale details of the consideration are 
set out. It appears that there were a number of debts 
owing which the vendee undertook to pay, and amongst 


m (1894) I. L. E., 22 Calc., 8. 
(3) ^902) I. L. E., 29 Calc., 735. 

(6) (1843) 11 M and W.,.11S. 

(7) (1907) 6 0. Tj. J., 448. 


(2) (1874) L. E., 18 Bq., 578 (676). 
(4) (1747) 3 Atk., 626. 

(6) (1842) 2 Q. B. E., 646 (661). 
(8) (1871) 14 Moo., I. A., 393. 
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1925 

Bbij Raj 

V. 

Ram 

Sartqp. 


these was a decretal debt for Es. 
Kanhaiya Lai. 


1,750 owing to one 


Ghafur Baldish had some trouble in obtaining 
mutation on the basis of this document. It appears 
that the other sons of Sita Earn intervened and made 
trouble and all this resulted in criminal proceedings 
taken both by Ghafur Bakhsh and by the sons of Sita 
Earn. Eventually in the early part of March, 1915, 
(about 15th March) Ghafur Bakhsh got possession and 
mutation. 


On the 30th of September, 1915, one Shankar 
Prasad filed a suit to pre-empt this sale. One of the 
defendants to this suit was Ghafur Bakhsh and an- 
other was his wife Musammat Eashida Khatun. The 
reason why this lady was impleaded was that after 
the sale of the 30th of September, 1914, and before 
the suit for pre-emption was brought she had pur- 
chased in execution of a decree a share of the Mahona 
property which had already been sold to her husband. 
We have already mentioned that there was a decree in 
favour of one Kanhaiya Lai for Es. 1,750. It seems 
that after the execution of the sale-deed in his favour 
Ghafur Bakhsh failed to pay off this debt and 
Kanhaiya Lai took out execution and brought the pro- 
perty which had been mortgaged to him to sale. It 
was purchased on the 21st of January, 1915, by 
Eashida Khatun for Es. 792 and the sale was con- 
firmed on the 13th of March, 1915. 

The pre-emption suit brought by Shankar Prasad 
was decreed on a compromise on the 3rd of January, 
1916. Under this decree Shankar Prasad was direct- 
ed to pay Es. 3,074-7-0 to Ghafur Bakhsh and his 
wife ; this sum representing all the consideration 
which had actually passed from these purchasers and 
including the Es. 792 which Eashida Khatun had paid 
for the property in the execution sale; 
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We now come to the 31st of October, 1917, on_ 
which date there was filed a suit brought by five sons 3 
of Sita Ram for the purpose of recovering the pro- 
perty. This suit was Suit No. 185 of 1917. Shankar 
Prasad the pre-emptor died just after this suit was 
.filed and his sons and grandsons were made defendants 
in his place. One of these sons was Bansidhar and 
two of Bansidhar’ s sons were Brij Lai and Lallu who 
were both minors and for purposes of the suit Bansi- 
dhar was appointed their guardian cd litem. 

The sons of Sita Ram, who were the plaintifls, 
alleged that the property sold on the 30th of Septem- 
ber, 1914, was joint ancestral family property; that 
Sita Ram had no right to sell and that there was no 
legal necessity for the sale. The sons and grandsons 
of Shankar Prasad contested the claim on a variety o± 
grounds. The case was fought out to a finish in the 
court of the Subordinate Judge of Budaun who held 
thaf legal necessity had been proved to some^ extent. 
The result was that he gave a decree by which the 
defendants were to be entitled to retain possession of 
the property if they paid Rs. 2,094 into court for pay- 
ment to the plaintiffs. If they failed to do so, then 
the plaintiffs were to be entitled to recover possession 
from the defendants on payment into court of a sum 
of Rs. 7,845-8-0. 

The plaintiffs appealed against this decree to thi« 
Court (F. A. No. lOi of 1919) and the defendants filed 
cross-objections. The hearing of the appeal occupied 
, a considerable time and it was found necessary to call 
for a finding on an issue which had not been tried ov.t 
hy the Subordinate Judge, namely, whether the pro- 
perty in dispute or any part of it was joint aRcestrid 

family property. , • i 

After receipt of the finding this Court decided 

that out of the item of U'jhani property sold oh the 


Brij Baj 

Eam 

Sabiip! 
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1933 30th. of September, 1914, a 4 biswansi odd share was 

bbu eaj" the separate property of Sita Ram, having come to him 
eam by collateral inheritance and which he was, therefore, 
competent to sell without any interference on the part 
of his sons and grandsons. 

The result was that this Court varied the decree 
of the trial court. It dismissed the claim of the plain- 
tiffs with respect to the 4 biswansi share just mention- 
■ ed and for the rest declared that the plaintiffs could 
get possession on payment into court within four 
months of Rs. 3,189-8-0, that being the sum in respect 
of which legal necessity was held to have been estab- 
lished. 

It appears from the High Court judgment that 
another plea was raised on behalf of the defendants 
respondents at the stage of appeal with reference to 
the share in mauza Mahona, which, as we have said 
above, was purchased in execution of Kanhaiya Lai’s 
decree by Rashida Khatun on the 21st of January, 
1915. it was pointed out that Kanhaiya Lai’s decree 
for Rs. 1,750 had been obtained against Sita Ram and 
his sons and grandsons. The decree was a decree for 
sale on a mortgage and a copy of it was on the record 
bearing date 1st of September, 1913. It was urged, 
therefore, that as this decree bound Sita Ram and his 
family and as the property had been sold in execution 
and had passed out of the family, Sita Ram’s sons 
could not recover it. This Court held that this claim 
might have been a good one had it been raised at the 
proper time, namely, by a plea in the written state- 
ment and had the plaintiffs been given notice of the 
plea. As this, however, had not been done, this Court 
refused to go into the matter at the stage of the ap- 
peal. 

Taking the hint from the observations of the Court 
in its judgment in F. A. No. 161 of 1919 the present 
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suit (Suit No. 40 of 1923) was launched by Brij Lai 
and Lallu, sons of Bansidhar, who were parties to the ' 
earlier litigation and by another minor son of Bansi- 
dhar who was not in existence when the earlier suit 
was brought. 

The object of this suit is to obtain a declaration 
that the decree in the previous Suit No. 185 of 1917 
is not binding on the plaintifis, and in the plaint^ as 
filed that relief was sought on the following 
grounds : — 

It was alleged in paragraph 5 of the plaint that 
in the earlier suit the defendants second party 
(which includes Bansidhar, the father of the present 
plaintiffs) “ did not take necessary and legal objec- 
tion with regard to the property sold by auction nor 
did they produce any evidence in respect thereof. 
This plea relates to the share in Mahona which was 
purchased by Rashida Khatun in execution of K.an- 
haiya LaTs decree. 

In paragraph 6 of the plaint it was alleged that 
the defendants second party (including Bansidhar) 
acting in collusion with the defendants first party 
(the sons and grandsons of Sita Ram) did not 
produce evidence in support of legal and family 
necessity although they were called upon to do so, nor 
did they prove the necessity for the antecedent debts 
nor did they take any proceeding to safeguard the 
interests of the plaintiffs.” 

In paragraph 7 it was pleaded that owing to the 
negligence and dishonesty of the defendants second 
party, Suit No. 185 of 1917 was ultimately decided 
againk the plaintiffs who were deprived of all the 
property except the 4 biswansi odd share in TJjhani. 

In the 8th paragraph of the plaint it was set 
out that by reason of the negligence of the defend- 
ants second party and their dishonesty and collusion 

4 


1925. 


Beij Baj 

V. 

Bam 

Sarit?. 



50 


THE INDIAN LAW REPORTS, [vOL. XLVIII. 


with the defendants first party in the earlier suit the 

E« decree was not binding. The suit was contested by 
the defendants first party, that is to say, the repre- 
sentatives of Sita Ram, who denied all the allega- 
tions of negligence and collusion and pleaded that the 
present suit was collusive. No written defence was 
filed on behalf of the defendants second party, that is 
to say the sons and grandsons of Shankar Prasad 
including Bansidhar. 

The written statement filed by the first set of 
defendants was put in on the 9th of May, 1923. On 
the 24th of July, 1923, the Subordinate Judge of 
his own motion examined a person named Ajudhia 
Prasad or Ajudhia Saran, who was the fatrokar of 
the plaintiffs, and later on, that is to say, on the 
18th of September, 1923, he examined one of the 
defendants second party, Pandit Ajudhia Prasad, 
who is an uncle of the plaintiffs. Why he examined 
Pandit Ajudhia Prasad is not apparent, for’ this 
man did not represent the plaintiffs in the earlier 
suit. As we have said, they were represented by 
their own father Bansidhar, who is alive and is a 
party to the present proceedings. 

After these two persons had been examined, the 
plaintiffs on the 2nd of October, 1923, applied for 
amendment of the plaint. They asked that the 
allegations of collusion and dishonesty made against 
the defendants second party might be struck out of 
the plaint and asked for the addition of a fresh 
paragraph, paragraph 8A, in which it was alleged 
that there had been dishonesty on the part of a 
certain karinda, Narain Das, who had been em- 
ployed by the defendants second party. 

On the 4th of October the Subordinate Judge 
disposed of this application. He allowed the allega- 
tions of dishonesty and collusion to be struck out from 


TOL. XLVIII.] ALLAHABAD SERIES. 

the plaint, but he refused to allow the addition of a im. _ 
new paragraph to the plaint, viz., paragraph 8 A, bb^ eaj 
though, strangely enough, in spite of this order the 
addition to the plaint was made and initialled by the 
Subordinate Judge. 

Without calling for any other evidence on the 
issue of negligence which, he had already framed, the 
Subordinate Judge dismissed the suit on the 2nd of 
November, 1923, on the finding that there had been 
no such negligence in the conduct of the earlier suit 
on behalf of the plaintiffs as would justify a declara- 
tion that the decree was not binding on them. 

We have now this appeal before us in which the 
judgment of the Subordinate Judge is attacked on 
various grounds. We do not, in view of the or er 
we are about to pass, propose to discuss at any length 
at the present moment all the pleas which are set out 
in the memorandum of appeal. We do not approve 
of the method by which the Subordinate Judge has 
disposed of the case. Having framed an issue re- 
■garding the question of negligence he proceeded to 
dispose of it on the evidence of two witnesses of his 
■own choosing and that, in our opinion, was not a 
proper thing to do. It was open to him, of course, 
to decide upon the allegations in the plaint that the 
negligence which was assigned could not constitute 
■a, cause of action for the suit, but that is not the 
•course which has been followed. We find it neces- 
sary, therefore, to remit issues which will be decided 
after giving both sides opportunity to produce evid- 
ence, but before we proceed to do so we think it ex- 
pedient to make certain observations concerning the 
•questions which arise for disposal. 

We would say, in the first place, that the com- 
plaint laid in the 5th ground of the memorandum of 
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192S. 

B»ij Raj 

. 

Bam 

SARtJP. 


appeal to the effect that the Subordinate Judge should 
have allowed amendment of the plaint as asked for by 
the plaintiffs is not well founded. On the contrary 
we hold that the Subordinate Judge’s order at 
pages 11 and 12 of the record passed upon the appli- 
cation for amendment was a perfectly proper ordei. 
The only fault we have to find with the Subordinate 
Judge’s procedure is that in spite of this order he 
allowed the whole of paragraph 8A to be added to the 
plaint. This was probably the result of inadvert- 
ence. At any rate, this paragraph 8A has no busi- 
ness to be in the plaint and must be expunged from 
the pleadings to the extent the amendment was dis- 


allowed. 


In the next place, we have to observe that the 
allegations of negligence which constitute the cause of 
action are directed against the defendants second 
party consisting of three persons. Pandit Aj\idhia 
Prasad, Pandit Bansidhar and Kishan Swarup. We 
have no concern in this case with any negligence or 
alleged negligence on the part of Ajudhia Prasad or 
Kishan Swarup. They owed no duty whatever to the 
present plaintiffs in connection with the previous suit. 
The only person whose negligence can be pleaded in 
this suit is Bansidhar who was the guardian ad litem 
of two of the plaintiffs who were impleaded in Suit 
No. 185 of 1917 as minor defendants (we have ex- 
plained that the third plaintiff in the present suit was- 
not born at the time when the earlier suit was brought). 
And so it follows that what has to be investigated in 
this suit is the negligence, if any, of Bansidhar. 

Coming now to the law which has to be applied, 
we have no doubt that it is well settled that in certain 
circumstances a minor can claim to avoid a decree 
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passed against him in a *5 

nreseiited by a euardian ad htem. ibe general 
L this subject derived from the authorities is to 
Tated .in Halsbnry’s Laws of England. Vol. lY, 

page 138, paragraph 316 , ,, u . 

“ An infant plaintiff is as much bound as an adul y ^ 
iudement or order in the cause even though there may ha 
Leu irregularities to the conduct 

fraud or gross negligeuce on the port of Ills next taon . 

For a statement of the law as appUed in 
we mav refer to the case of Lalla. Shea Chum Lai v. 
r— « BoUy (1). In that judgement vanous 
authorities are cited. A reference is made o 
Macpherson on Infants, page 386, which reads as 

follows : — . , 

" An infant plaiutift, though thus favonKpn ‘b* 

sTf wh"h“ ill .fnual the pioieedings of the court, of justice 
as much as any other transactions. 

Reference is also made to Simpson on the Law of 
Infa^s.Tst Edition, page 47b (1). In this the law 

IS i^,p,,,hed ^here ^as be^n 

.j } i ' 

j^0CL’00, 

The iudgment also refers to the case ^f^ In re 
Hnnhton (2) That was a case in which the court 
found that the nezt friend of the minor had “groKty 
and inexcusably ” neglected his duty; and so it was 
held that the infant had a remedy and ““8^ ™ ** 
ground of the neglect of duty by the next friend 
open the proceedings. 

<i) (1894) XL.E., 22 Calc., 8. <2) (1S74) L.B,, 18 Bq.. 


^1 


Brij Eaj 
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Aftpr referring to tliese .Englisli ciiitlioritieb tiie 
■ court observed that the same rule of law would be 
applied in India, namely, that the gross negligence 
of his next friend would entitle a minor to the avoid- 
ance of proceedings undertaken on his behalf, and by 
parity of reasoning the same rule would apply in the 
case of a minor defendant who had been represented 
in litigation by a guardian ad litem. 

The law was laid down in the same sense in Ram 
Samp Lai v. Shah Latafat H ossein (1), where 
CrTeffOfy V. Molesivofth (2) was cited to show that an 
infant has a remedy either by application for review 
of judgment or by separate suit when either gross 
laches or fraud or a collusion is found in the next 
friend. The result appears to be that the neghgence 
or laches of the guardian which entitled the minor to 
avoid the decree must be of a gross character. The 
word “ gross ” is used in all the cases to which we 
have referred. It has been argued before us and on 
very good authority that the expression “ gross 
negligence ” has no definite meaning and reference 
has been made to the dictum of Rolfe, B. in Wilson 
V. Brett (3), that he could see no difference between 
“negligence ” and “ gross negligence “ but that it 
was the same thing with the addition of a vitupera- 
tive epithet. . 

Then there is authority of Lord Denman in 
Hinton v. Dihbin (4), who says : — 

“ It may well be doubted whether between gross 
negligence and negligence merely any intelligible dis- 
tinction exists”. 

The truth is that no real definition of negligence 
Can be laid down without a conception of the measure 


(1) (1902) I.L.E., 29 Galo., 736. 
(8) (1848) 11 M.&W., 113 (116). 


(2) (1747) 3 Atk., 626. 

(4) (1842) 2 Q.B.E., 646 (661). 
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of the duty prescribed in the circumstances of the parti- 
cular case under consideration. 

Negligence is the breach of a legal duty to take 
care and until we know what the duty is in the parti- 
cular instance we are unable to predicate whether 
there has been negligence or not. The standard of due 
care in ali cases in which a duty to take care exists is 
the care which would be taken in the same circum- 
stances by an ordinary careful man. The test is the 
conduct of the average man in like circumstances and 
with like knowledge and means of knowledge, and 
obviously the amount of care will be different in 
different cases, for, as observed by a learned author 
(Salmond in his Law of Torts), 

' “a reasonable man will not show the same ansions care 
when handling an umbrella as when handling a loaded gun”. 

The case we are dealing with here is that of a 
person appointed as guardian ad litem to look after 
the interests of an infant defendant and the standard 
of duty is in this case that which would be followed 
by the man of ordinary prudence if he were ^ called 
upon to act in like circumstances on behalf of himself 
and his own property. He must do as much to 
protect the interests of the minor as he would do to 
protect his own. 

No more precise definition of the duty of a guar- 
dian ad litem can be safely laid down. ^ It is to be 
observed that it is not every act or omission of a guar- 
dian ad litem which may seem at first sight to con- 
stitute a falling away from this standard of duty 
which can be seized upon for the purpose of founding 
a case upon negligence. As was pointed out in the 
case of Baloo LeJchraj Roy v. Bahoo Mahtah Cnma 
(1), while it is undoubtedly the duty of guardians 
scrupulously to regard the interests of minors in- 

(1) (1871) 14 Moo. LA., (399V 
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j 192S. (lolling witli tlipir 6 stRt 6 s, the intorosts of inf Ruts 

i bbit Rax " would seriously suffer if a notion were to prevail that 

Kij. W guardians were bound for their own security to contest 
a]l claims against an infant’s estate whether well or 
I ill-founded. 

j The implication of this is that there is no iini- 

r versal duty cast upon a guardian ad litem to defend 

1 a suit brought against a minor even if the suit be well 

founded. It may, in the particular circumstances of 
the case, be expedient in the interests of the minor to 
refrain from making any defence. 

And following this authority it was held in the 
! case of Parmeswari Per shad v. Sheo Dutt Rat (1), 

I that it is not every kind of negligence nor any amount 

I of negligence which would render proceedings other- 

wise regular and proper liable to be opened. It must 
be such negligence as leads to the loss of a right 
which, if the suit had been conducted or resisted .with 
due care, must have been succevssfully asserted. It 
is not sufficient to show that the guardian ad litem 
absented himself; it must also be proved that there 
I was an available good ground of defence which was 

j not put forward owing to the default of the guardian 

j ad litem to appear at the trial. Or, to put the matter 

differently, the nature of the duty demanded from 
the guardian ad litem may vary according to the 
;| nature of the case in which he is called upon to act. 

j; An omission to defend or to raise a particular plea or 

:! to call certain evidence might in the circumstances 

! of a particular case amount to negligence or to a 

I breach of the duty which was owing by the guardian 

I ad litem to the infant in that case. In different 

I circumstances such an omission might not amount to 

; I negligence. The thing to be regarded in each cir- 

j *, cumstance is the interest of the minor. 

; , ( 1 ) 0907) 6 C.L.r., 448. 
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In short the test which the cases seem to lay down — 
ic whether or not there has been a culpable neglect of bbh iw 
the interests of the minor. Has there been in the 
conduct of the suit any act or omission on the part ot 
the guardian ad litem which in the result has wrought 
prejudice to the minor’s interests? That appears to 
be what is meant by the expression gross negligence 
or laches when used in this context. 

In the case with which we are dealing we are 
concerned with what was done or not done by Bansi 
dhar alone. He was the person responsible for the 
protection of the interests of his two minor sons who. 
like himself, were impleaded as defendants. Inci- 
dentally it may be observed that Bansidhar was not 
engaged merely in looking after the interests of ^e 
minors alone; his own interests in the same property 
were at stake and were capable of protection in the 


same way. 

The matter then to be decided is whether with 
reference to the allegations contained in para- 
graphs 4 and 5 of the plaint as they stand and to 
those contained in paragraphs 6, 7 and 8 as 

now amended, Bansidhar was guilty of negligence in 
the sense laid down above. We think this question 
must be inquired into and an opportunity given to the 
plaintiffs, which had not hitherto been given them of 
showing, if they can, the negligence asserted. We 
therefore, remit the following issues to the court 


below for findings : — 

(1) With reference to the allegations contained 
in paragraphs 4 and 6 and the amended para- 
graphs 6, 7 and 8 of the plaint was Bansidhar as 
guardian ad litem in Suit No. 185 of 1617 guilty of 
negligence in the conduct of the suit on behalf of his 

minor sons? 
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I 


192S. (2) If SO, has that negligence resulted in pre- 

bbu eaj judice to the rights of the minors 1 
^ Both sides will be allowed to produce evidence on 

Sabot, igg^^es and the findings will be returned to this 

Court within three months from this date. On 
receipt of the findings the usual period of ten days 
will be allowed for objections. 

Ismes remitted. 


1926. Before. Sir Grimwood Mears, Knight, CMef Jv^ticr, and 
I h ' ’ Mr. Mice Mvkerji. 

I ; MUHAMMAD SHAUIQ-ULLAH KHAN (PnAiNTiPio v. 

\ NUH-ULLAH KHAN ant. others (Dependants).* 

Mn'hammadan law— Marriage — Legitimacy — Presumption — 
!i' Acknowledgment — Evidence of the impossibility of a valid 

■ ■ marriage between the alleged parent^. 

1 ! According to Muhammadan law, it is only where direct 

1 proof of mamage is not available that indirect proof of mar- 

riage by way of acknowledgment of legitimacy in favo'ir of 
j a son is allowed to take the place of direct proof of marriage. 

f Where direct proof is available to establish that marriage was 

Ij ; impossible or a marriage would be invalid, no question of 

I i presumption of mamage on account of an alleged acknowledg- 

ij : inent can arise. Habibur . Rahman Chowdhury v. .A ltaf .4/f 

j I Chowdhury (1), Muhammad Allahada-d Khan v. Muhammad 

j Ismail Khan (2), referred to. 

j This was an appeal under section 10 of the' 

I.etters Patent from the judgement of one Judge of a 
j; division bench. 

!| j B&bu Piari Lai Banerji [yfrith him. Mr. M. U. Si. 

j j Jawg), for the appellant. 

j I MtiVilvi Iqhal Ahm.ad, for the respondents, 

j! I Mears, C. J., and Mukerjt, J. — This appeal 

II ill comes before this Bench on account of a difference of 

j :! opinion between two learned Judges of this Court 

I who heard the appeal in the first instance from the 

I I * Appeal No. 97 of 1924, under section 10 of the Letters Patent. 

! |! (1) (1921) I.L.E., 48 Calc., 856. (2) (1888) I.L.E., 10 All., 2^*9. 
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court of a Subordiuate Judge. The two learned 
Judges having differed, this appeal was h 

section 10 of the Letters Patent. ^ , S 

The only point for determination in this appeal 
is whether the defendants respondents are the legiti- 

mate sons of one Inayat-ullah Eihan. ^ 

[The Court then discussed the evidence and con- 

‘“"Taking the whole evidence on the record ‘here- 
fore, we are more than satisfied that the plaintiff s ca.^ 

IS a true one, namely, Inayat-ullah kept a Hm 
married woman as his mistress, and the defendants 
are the children of Inayat-ullah by that wonran. 

In the teeth of the above finding no rule of pr - 
sumption of legitimacy or marriage can 
defendants. The state of the law has been very clearly 
set forth in the judgment of this Court delivered y 
the learned Judge who was for decreeing the appea^ 

-and we do not propose to go over the same grm 
affain It would be sufi&cient to mention that it n 
only where direct proof of marriage is not available 
that indirect proof of marriage by way of acknowledg- 
ment of legitimacy in favour of a son is allowed to 
take the place of direct proof of marriage. Where 
direct proof is available to establish that marriage 
was impossible or a marriage would be invalid, no 
question of presumption of marriage on account o± 
an alleged acknowledgment can arise. 

Privy Council case of EaUlur Rahman ChowdMry 
V. Mtaf AU Chowdhury (1), Muhammad AlWi- 
dad Khan v. Muhammad Ismail Khan (2). 

The result is that this appeal succeeds, and we 
set aside the decrees of this Court and that of the 
court of first instance and decree the plaintiff’s claim 

for possession with costs throughout; t t? j 

Appeal alloioed. 

(n (1921) T.L.n., 48 Ca’c., 8S6. (2) (1888) I.L.B., 10 AIL, 289. 


1925. 

Jurist 10 . 
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EEVISIONAL CRIMINAL. 


Before Mr. Justice Sulaiman. 
KANHAIYA LAL p. imAGWAN DAS.» 


Criminal Procedure Code, sections 195 and 476 — Forgery— 

Document produced in court by a party — Complaint by 

private person not admissible. 

When a document has once been produced or given in 
evidence in a court, it is not thereafter open to a private 
person to lodge a complaint that an offence has been com- 
mitted in respect of it by a party to the case in which it was 
produced; but proceedings can only be taken in respect of 
such a document by the court in which it was produced or by 
some other court to which that court is subordinate. Emperor 
V, Bhawani Das (1), followed. Mathura Kuar v. Durga 
Kuar {%), distinguished. Emperor v. Lalta Prasad (3), Moor 
Mahomad Cassum v. Kaikhosru Manechjee (4), Tcni Shah v. 
Boldhi Shah (5) and Abdul Gant v. Emperor (6), referred to. 

The facts of this case sufficiently appear 'from 
the judgment of the Court. 

Mr. J. M. Banerji and Babu Piari Lai Banerji, 
for the petitioner. 

Munshi Shambhu Nath Seth, for the oppodte 
party. 

Sulaiman, J.— This is a criminal reference by 
the Sessions Judge of Cawnpore recommending that a 
case under section 467 of the Indian Penal Code 
pending in the Court of a first class Magistrate at 
Cawnpore should be stayed till a civil suit is finally 
disposed of. On the last occasion when this case came 
up for hearing the learned advocate for the accused 
contended that not only the hearing should be adjourn- 
ed but that the original proceedings should be quashed 


* Criminal Eeference No. 294 of 1925. 

(1) (1916) I.L.E., 38 AU., 169. (4) (1902) 4 Bom. L.E., 2 '8. 

(2) (1904) 2 A.L.J., 747. (5) (1909) 6 Indian Oases, 879. 

(3) (1912) I.L.E., 34 All., 654. (6) (1916) 30 Indian Cases, 441. 





VOL. XL VIII.] ALLAHABAD SERIES. 61 

altogether. As the learned vakil who appears to 
oppose this reference had no notice of this objection, " 
I allowed the case to be postponed in order that he 
might be prepared to argue the point raised. 

The facts of the case are briefly as follows : — Kan- 
haiya Lai accused has set up a will, dated the 27th of 
March, 1922, said to have been executed by a lady, 
Musammat Basanti, who died two days after. Some 
time after her death the will was presented for regis- 
tration before the Sub-Registrar and after contest by 
the complainant, Bhagwan Das, it was finally regis- 
tered, though the endorsement of the Sub-Registrar 
suggests that he had some doubt as to whether the con- 
tents of the will had been fully made known to the 
lady who was in a critical condition. There were a 
number of other court proceedings to which Bhagwan 
Das was not a party in which this will was mentioned 
though not actually produced by Kanh§,iya Lai. I, 
however, ignore those proceedings altogether. On 
the 23rd of September, 1922, Kanhaiya Lai filed an 
application for obtaining a succession certificate and 
in the course of this proceeding he mentioned the exist- 
ence of the will though he did not actually produce it. 
The succession certificate was granted to him on the 
ground that he was the nearest heir, and the order 
granting the succession certificate was affirmed on 
appeal by the High Court. 

On the 4th of February, 1925, Kanhaiya Lai filed 
a complaint under section 404 of the Indian Penal 
Code before the City Magistrate of Cawnpore against 
Bhagwan Das in respect of certain articles said to 
have been taken possession of by him which belonged 
originally to the deceased lady and which according 
to the complainant had been bequeathed to him. In 
this case the disputed will was actually produced 
before the court and evidence was led to prove it. 


Kanhaiya 

Lal 

V. 

Bhaqwan 

Das. 
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After the complainant’s evidence had b^n closed a 
charge was framed against the accused, but before the 
case came up for final hearing the complamant Kan- 
haiya Lai instituted a civil suit on the 3rd of March 
1925 on the strength of the will. He filed a certified 
copy’of the will along with the plaint and stated that 
the original was on the criminal court’s record and 
would be produced as soon as it was obtained from 
there Later on, on the 18th of March, 1925, the com- 
plainant applied to the criminal court for leave to 
withdraw the complaint on the^ allegation ^ that 
he had already filed a civil suit and the dispute 
would be considered by the court. The learned Magis- 
trate, although the charge had been framed, instead 
of acquitting the accused in that case, discharged him. 
On the 21st of March, 1925, Bhagwan Das filed a com- 
plaint under section 476 of the Indian Penal Code 
against Kanhaiya Lai in respect of the disputed will, 
alleging that it was a forged document and tlia'c an 
offence described under section 463 bad been com- 
mitted. 

It is this last criminal proceeding which has been 
lecommended by the Sessions Judge to be stayed 
pending the disposal of the civil suit. 

The question which I have to consider first is as 
to whether the proceeding started by Bhagwan Da.s 
on a private complaint made by him in respect of this 
disputed will, which had previously been produced 
before the City Magistrate, is competent. 

There was certainly some conflict of opinion on 
this point when the old Code was in force. A view 
had been expressed by Knox, J., in the case of 
Einperor y. Lalta Prasad (1), that if ap offence had 
heen committed independently of and antecedent to 
any proceeding in a court, no sanction of that court 
was necessary. • The Bombay- High Court in the case 

(1) 0912) I.L.E., 81 AH., 654. 
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of Noor Mahomad Cassum v. Kaikhosru ManecJcjee 
(1), took the same view and held that sanction was not 
necessary. The point, however, was referred by a 
learned Judge of this Court for decision to a Bench, 
vide the case of Emyeror v. Bhawani Das (2). The 
learned Judges who formed that Bench came to the 
conclusion that no matter whether an offence had been 
committed prior to the court proceeding, if the dis- 
puted document was produced in that court, then after 
its production no criminal case could be started with- 
out the sanction of the court in which it was produced. 
PiGGOTT, J., at pages 173 — i, rejected the contention 
that an offence could not with propriety be said to 
have been committed by a party to a proceeding on a 
date anterior to the institution of such proceeding, 
because he considered that the expression “ offence 
committed by a party ” in the old section was loosely 
used for the expression “ offence alleged to have been 
■comihitted by a party ”. The Calcutta High Court, 
in the case of Teni Shah v. Bolahi Shah (3), had taken 
the same view and this case was partly followed by a 
Bench of the same High Court in a later case, Abdul 
Gani v. Emperor (4), though the learned Judges 
thought that even if proceedings founded on an offence 
under section 467 could not proceed without the pre- 
vious sanction of the civil court where the document 
was filed, the Magistrate was empowered to take cog- 
uizance of an offence under section 471. It is not easy 
to follow the distinction, as section 47l is expressly 
mentioned in section 195 (c) . A similar view has also 
been taken by the Madras High Court in re Parames- 
waran N ambudri {b) . 

It seems to me, however, that these rulings are 
now a matter of academic discussion. . The language 

a)'(1902) 4 Bom. L.E., 268. (2) (1916) I.L.E., 88 AIL, 169. 

(8) (1909) 5 Indian Cases, 879. (4) (1916) SO Indiin Cases, 411. 

(6) (1916) I.D.R., 89 Mad., 677. 
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1925 . of section 195 has been slightly altered and it is signifi- 
kanhaiya cant that the expression suggested by Piggott, J., in 
his judgment has actually been adopted by the legisla- 
bhagwait I ajn entitled to draw the inference that the 

legislature has approved of the interpretation put on 
the old section by the Bench of this Court. Anyhow, 
as the section now stands there can be no doubt what- 
soever that no court can take cognizance of an offence 
alleged to have been committed by a party to any pro- 
ceeding in any court in respect of a document produced 
or given in evidence in such proceeding except on the 
complaint in writing of such court or of some other 
court to which such court is subordinate. The learned 
vakil for the complainant argues that Kanhaiya Pal, 
who was the complainant before the City Magistrate, 
cannot be said to be a party to that proceeding within 
the meaning of section 195 (c) inasmuch as the real 
party was the King-Emperor. It is impossible to 
accept this contention. The case was started on a 
private complaint filed by Kanhaiya Lai. It was he 
who was leading evidence and trying to establish 
the guilt of the then accused, and it was he 
who ultimately withdrew his complaint and on whose 
withdrawal the accused was discharged. There 
cannot be the slightest doubt that he was the prosecu- 
tor throughout that proceeding. I am, therefore, 
unable to hold that he cannot be deemed to have been 
a party to the proceeding before the City Magistrate. 
If Kanhaiya Lai was a party to the criminal court 
proceeding then there can be no doubt that the offence 
which is now alleged to have been committed by Kan- 
haiya Lai is alleged to have been committed by a 
person who was a party to the criminal court p'roceed- 
ing before the City Magistrate in respect of this dis- 
puted will which was in fact produced and given in 
evidence in such proceeding. That being so, no court 



VOL. XLVIII.] ALLAHABAD SEEIES. 65 

can take cognizance of such an offence except on the 
complaint in writing of the court of the City Magis- 
trate or of some other court to which such court is o. 
subordinate. Of course if the civil court, before 
whom this document is produced again, comes to the 
conclusion that it is a forgery, it would be competent 
to initiate criminal proceedings against the person 
responsible for it. ' 

The learned vakil for the complainant argues that 
this interpretation of section 195 is not correct because 
it would conflict with the provisions of section 476. 

His contention is that section 476 is confined to cases 
where an ofience has been committed in or in relation 
to any proceeding in that court and he argues that sec- 
tion 195 must be deemed to be co-extensive with that 
section. I am unable to accept this contention. The 
expression “ committed in or in relation to any pro- 
ceeding in that court ” which occurs in section 476 
and also occurs in section 195 (5) does not occur in 195 
(c), where the words are “ alleged to have been com- 
mifled by a party to any proceeding in respect of a 
document produced or given in evidence in such pro- 
ceeding.” I am of opinion that there would be no 
conflict between the two sections whatsoever. Sec- 
tion 476 speaks of “ civil, revenue or criminal court 
It does not refer to any court other than such courts, 
whereas section 195 refers to courts in general. To 
my mind it is clear that the expression “ court ” in 
section 195 is of a wider scope than the expression 
“ civil, revenue or criminal court ” in section 476. 

This is made particularly clear by the amendment of 
section 195 (2) which was made by Act XVIII of 1923. 

It reads : “ In clauses (5) and (c) of sub-section (1) the 
term “ court ” includes a “ civil, revenue or criminal 
court ”. Obviously, therefore, the word “ court ” is 
of a wider meaning. It is, therefore, quite clear that 

6 
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1926 . the legislature intends that if an offence has been 
committed in or in relation to any proceeding in any 
civil, revenue or criminal court, that court abne c^n 
bhagwas gtart proceedings, but that if offences mentioned in 
sub-clause (6) are committed or if offences mentioned 
in sub-clause (c) are committed in respect of a docu- 
ment produced or given in evidence in such proceeding, 

' then also no court shall take cognizance of them except 
on the complaint in writing by such court. 

I am, therefore, of opinion that the proceedings 
started by Bhagwan Das in the court of the first class 
Magistrate of Cawnpore on a private complaint made 
by him are illegal and ought to be quashed, as was 
done in Emperor v. Bhawani Das (1) . 

Had I not come to the conclusion that these pro- 
ceedings should be quashed, I would have had no 
hesitation in saying that these proceedings ought to 
be stayed pending the disposal of the civil case. Ob- 
viously it would be highly undesirable that the same 
dispute should be allowed to be fought out in two 
courts, namely, criminal and civil courts simultan- 
eously. The case of Mathura Kuar y. Durga Kuar 
(2) is distinguishable, because there Knox, J ., was only 
considering the power of the original criminal court 
to adjourn the hearing of a criminal case before it. 
The inherent power of the High Court to stay pro- 
ceedings is very wide and has been exercised in several 
cases by this Court. 

I accordingly accept the reference and order that 
the proceeding pending before the first class Magis- 
trate of Cavmpore in the case of Bhagwan Das v. 
Kanhaiya Lai and others under section 467 be 
quashed. This of course will not prevent a future 

(1) (1916) I.L.E., 38 All,. 169. (2) (1904) 2 A.L.J., 747. 
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prosecution of the accused started by the City Magis- 
trate or by the civil court in case it is found that the 
document is really a forger 3 L 

Reference accef ted. 


APPELLATE CIVIL. 


Before Sir Grimwood Meats, Knight, Chief Justice, and 1925 . 

Mr. Justice Sulaiman. 

BISHNATH SING-H and others (Judgment-debtors) ®. 

BASDEO SINGrH (Decree-holder).* 

Act (Local) No. II 0 / 1903 (Bundelkhand Land Alienation 
Act), section 9, sub-clause (3) — Mortgage— Final decree 
for sale — Powers conferred by section 9 exercisable even 
after fvtial decree. 

Although it is advisable that original courts, when they 
find ±hat a mortgage has been made which is ordinarily 
enforceable but which covers property situated within Bundel- 
khand which cannot be sold, should take action under sec- 
tion 9 (3) before passing the decree and not wait till the 
decree has been passed, the passing of a final decree for sale 
on a mortgage is not a bar to the exercise of powers under 
that section. 

This was an appeal from the judgment of a single 
Judge of the Court under section 10 of the Letters 
Patent. The facts of the case sufficiently appear 
from the judgment under appeal, which was as 
follows : — 

In a suit filed on foo? of a mortgage effected by the 
appellants on the 13th of May, 1909, a preliminary decree 
for sale was passed on the 17th of January, 1918, which was 
made absolute on the 20th of December, 1919. The partms 
are members of an agricultural tribe. 

When the decree was put under execution, an objection 
was filed by the judgment-debtors under section 16 of the 

* Appeal No. 132 of 1924, under section 10 of tlie Letters Patent. 


1925. 
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Bundelkhand Land Alienation Act (United I’rovinces Act U 
of 1903), saying that the mortgaged property could not be 
sold in execution of a decree. The court upheld that objection. 
The decreeiolder then asked the court to take proceedings 
under section 9 of the said Act. That prayer was acceded to 
by the court of first instance and the order of that court was 
upheld by the lower appellate court. 

The contention here is that no reference can be made 
under section 9, clause (3), of that Act after a decree has been 
made absolute. But that section contains no such limitation. 
All that it lays down is that if a suit is instituted in any civil 
court on a mortgage made after the commencement of this Act 
by a member of an agricultural tribe, the court shall, if it finds 
that the mortgage is enforceable, refer the case to the Collec- 
tor with a view to the exercise of the power conferred by 
clauses (1) and (2) of section 9. This power can be exercised 
at any stage, i.e., either before a decree has been passed or 
made absolute, or after it has been so passed or made absolute, 
because under section 16 the decree in such a case cannot be 
enforced by the sale of the mortgaged property and mpst be 
left out of account, as if it had in effect never been passed. 
So long as the decree or mortgage subsists, the claim to 
recover the money or to enforce the mortgage also subsists; 
and a reference can be made to the Collector, who can refuse 
or alter the terms of the mortgage so as to bring it into ac- 
cordance with the Act and make it conform to the limitations 
imposed thereby. The decision in Hanuman Prasad Narain 
Singh v. Harakh Narain (1), does not a>pply, because no 
reference under section 9 was there asked for. On the other 
hand the decision in Sheoipargash Singh v. RadJta Mohan 
Singh (2), decided on the 18th of July, 1922, supports the 
conclusion that the claim can be referred to the Collector, 
though it had nominally matured into a decree which has 

been since found to be unenforceable. 

The appeal, therefore, fails and is dismissed uith costs. 

On this appeal— 

Munshi BalesJiwari Prasad, for the appellants. 

. S. Ahu AM, for the respondent. 

(1) (1919) I.L.E,, 42 AIL, 142. (2) S.A. No. 1467 of 1920, decided 

Wly 18, 1923, 


69 


VOL. XLYIII.] ALLAHABAD SERIES. 

Hears, C. J., and Sulaiman, J.^: — This is a 
Letters Patent Apipeal arising out of certain proceed- 
ings on the 13th of May, 1909. The judgment- 
debtors had executed a mortgage-deed of property 
situated in Bundelkhand in favour of the decree- 
holder. A preliminary decree for sale was obtained 
on the l7th of June,' 1918, which was followed up by 
a final decree- on the 20th of December, 1919, when an 
application for execution was filed and the decree- 
holder wanted to have the mortgaged property sold. 
An objection was raised by the judgment-debtors that 
the property being situated in Bundelkhand was not 
liable to be sold under section 16 of the Bundelkhand 
Land Alienation Act (United Provinces Act II of 
1903). This objection was allowed, and the applica- 
tion was dismissed. After this, the decree-holder 
filed an application purporting to be an application 
under section 9, sub-clause (3) of the Act requesting 
the court to refer the case to the Collector with a view 
to the exercise of the power conferred upon him by 
sub-section 1 of section 9. The objection was raised 
on behalf of the judgment-debtor that the sub-section 
was not applicable after the final decree was passed. 
The objection was disallowed by both the courts below 
and also by a learned Judge of this Court. 

Section 9, sub-clause (3), is not limited to a case 
where the point is raised before the decree is actually 
passed by the court. We, therefore, find it impossible 
to hold that the civil court ceased to have jurisdiction 
to act under that sub-section as soon as a nominal 
decree was passed which cannot in fact be executed by 
the sale of the property mortgaged. The position of 
the judgment-debtor and the decree-holder would be 
the same even if a decree has been passed which is 
incapable of execution. This view is supported by a 
decision of this Court in Execution Second Appeal 
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1 ^. No 1457 of 1920 decided on the 18tli of July, 1922, 
where it was held that there was nothing m the word- 
ing of the section to support the contention that the 
B-io provisions of section 9 have efieot only before a deor« 
is passed and not afterwards. The view taken by the 
learned Judge of this Court is in accordance with the 
previous decision, with which we agree. 

We would, however, like to point out that it is 
advisable that original courts when they ^ ^ 
mortgage had been made which is o^inarily ^force- 
able but which covers property situated within Bundel- 
Ivhand which cannot be sold, should take action under 
section 9 (3) before passing the decree and not wait till 
the decree has been passed. We accordingly dismiss 
this appeal with costs. 

Affeal dismissed. 


1926. 
June, 12. 


Before Sir Grimwood Mears, Knight, Chief Justice, and 
Mr. Justice Sulaiman. 

NAGESHAE EAI (Dbe'BNdant) v. NAND TjAL and others 
(Plaintiffs).* 

Act No. IV of 1882 (Transfer of Property Act), section 

Mmtgage—Suit for redemption— Accession— Grove 

planted without consent of mortgagor. 

During the continuance of a, mortgage and without the 
consent of the mortgagor the mortgagee planted a mango grove 
on part of the mortgaged property amounting to 1 bigtia, « 
biswas, in area. The mortgagor sued for redemption, and it 
was found that there were on this area at the time of suit some 
110 large trees over 30 years old. 

^Held that this grove was an accession not capable pf 
separate possession or enjoyment, and as it was not made for 
the preservation of the principal property from destruction, 
forfeiture or sale, nor with the consent Pf the mortgagor, the 

* Appeal No. 140 of 19?4, ■ander secfton 10 o£ the Letters Patent, 
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mortgagor was entitled to the benefit of it without paying com- 
pensation. 

This ^as an appeal under section 10 of the «. 
I^etters Patent from a judgment of a single Judge of 
the Court. The facts of the case sufficiently appear 
from the judgment under appeal, which was as 
follows : — 

This appeal arises out of a suit for redemption. There 
were two mortgages, one the original usufructuary mortgage 
of the year 1884 and a subsequent deed of further charge, 
bearing interest, of the year 1909. The dispute in this appeal 
relates solely to certain fruit trees which the mortgagees 
haye planted on the mortgaged property during the term of 
the mortgage, and the question at issue is whether the mort- 
gagees are entitled either to remove these trees or to receive 
their value as compensation. The appellant Nageshar Eai 
is not one of the original mortgagees, but is the undivided 
brother of a purchaser of one half of the mortgagee rights at 
auction sale. It appears that the original mortgagees sub- 
mortgaged their rights and the sub-mortgage was enforced by 
sale. 

The rights of parties are governed by section 63 of the 
Transfer of Property Act- Both the courts below have found 
as a fact that the trees are not proved to have been planted 
with the consent of the mortgagors. The appellant’s learned 
counsel draws attention to the fact that the learned District 
Judge’s fimding is not expressed as clearly as it might be. The 
learned Judge says that it is extremely doubtful whether the 
grove was planted with the consent of the mortgagors. 
Reading this sentence with his subsequent finding that the 
oral evidence is not satisfactory, that the recitals in the deed 
seem to point to the conclusion that there was no consent and 
his final summing up of the position that the finding of the 
lower court on this point is not wrong, it is quite clear that 
the learned District Judge intended to find, as the trial court 
had already found, that the consent of the mortgagors was 
not established. The learned counsel has asked me to set aside 
this finding of fact on the ground of certain recitals in the 
deed of further charge. Those recitals are to the effect that 
trees had been planted by the mortgagors on the mortgaged 
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property, that the mortgagees were eujoymg the ^^ufruct of 
?he trei in lieu of interest on the original usufructuaa-y moit- 
they should contiuue so to enjoy them, end that 
to iterest on the deed of further charge shou d be separately 
paid The intention was that the produce of these trees was 
not to be taken into account against the interest on the deed of 
tete ch^e. Tin. recital cannot possibly be treated as 
Savely proring that the trees were ongma l y planted 

than this that at the time of the execution of the latter deed 
Te trees, whether- originally planted wrth consen or without 
it, were in existence on the tod. The parties was red to mrie 
it clear that the produce of these trees was not to aheot the 
mortgagees’ claim to the full amount of interest due 
on the deed of further charge. It is impossible to accept th 
recital as sufficient to do away with a finding of lact based oi 
evidence which is binding on this Court in second appeal 

The case, therefore, falls under the latter portion of the 
second paragraph of section 63. Fi-uit trees are clearly not 
capable of separate possession apart from the land on which 
they stand. Where separate enjoyment is not possible, t ie 
rule laid down by the section is that the accession must be 
delivered with the property. The mortgagor is liable to pay 
compensation in two cases only, the first being that of an 
accession necessary for the preservation of the property and 
the second that of an accession made with the mortgagor s 
assent. The first of these conditions is clearly not applicable, 
and the second is negatived by the finding of fact of the court 
below. This view is supported by the remarks on page 85 
of the judgment in Zuheda Bibi v. SJieo Charan (1), which 
has been cited in argurpent. • ■ 

It has been further urged for the appellant that if 
separate possession of the fruit trees as such is not possible 
there is nothing to prevent the appellant cutting them down 
and enjoying the wood as timber. To this there are two 
answers. In the first place the cutting of the trees would be 
detrimental to the principal property within the meaning 
of the section and in the second place the enjoyment for which' 
the appellant contends would not be enjoyment of the acces- 
sion as it now exists, but of the trees in a mutilated condition 
and deprived of a large part of their value-; I Hold, therefore, 
: . ■ - . (1) (1899) I.L.E., 22 All., 83 (8-5). 
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for the reasons already given that the case is governed by the 
second sentence of the paragraph and that the decision of 
the courts below is correct. I accordingly dismiss the appeal 
with costs. 

On appeal, Hears, C. J., and Sijlaiman, J., up- 
held the judgement and dismissed the appeal. 

A'pfeal dismissed. 


EEVISIONAL CIVIL. 


Before Sir Grimwood Hears, Knight, Chief Justice, 
and Mr. Justice Mukerfi. 

A. L. BEOWNE (Petitioner) v. H. A. PEAECE 
(Opposite-party).* 

Act No. VIII of 1911 {Indian Army Act) , sections 2 and 120 
— Civil Procedure Code, section 60 (j) — Execution of 
decree — Attachment of pay — “ Warrant officer ” — 

“'Soldier ” — Assistant surgeon. 

Held that the pay of an Assistant Surgeon attached to a 
British Eegiment serving in India is not liable to attachment 
in execution of a decree of a civil court. 

The facts of this case are fully stated in the 
judgement of the Court. 

Mr. G. W. Dillon, for the applicant. 

The opposite party was not represented. 

Hears, C. J. and Mijkerji, J. ; — ^Madam Pearce, 
a milliner of Agra, sued Assistant Surgeon Browne, 
a member of the Indian Medical Department, for a 
sum of about Rs. 40. There are no particulars before 
us to show us the date or the actual amount, but at all 
events at the time when the judgement-creditor was 
seeking t# recover the money by attachment, the sum 
was then Es. 46-6-0. 


i 
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1925 

June, 17. 


* Civil Kevision No. 47 of 1925. 
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An application was made to the Small Cause 
Court Judge asking for the attachment of part of the 
pay of this Assistant Surgeon. That attachment 
issued, and when the papers arrived at headquarters 
the authorities there refused to recognize the order of 
the court, contending that the pay of the Assistant 
Surgeon was not attachable. Certain correspondence 
followed, and eventually the Government Pleader 
was instructed to lodge objections to the attachment of 
the judgement-debtor’s pay. Those objections were 
dated the 21st of October, 1924,_ and seemed to treat 
the matter on the basis that this Assistant Surgeon 
was subject to the provisions of the Indian Army Act. 
On the argument the Small Cause Court seems to have 
been to some extent embarrassed by want of author- 
ities and eventually the Judge decided to disallow the 
objection. Thereupon the matter has come up here 
in revision. 

The point really is a very short one, and we may 
as well treat it under both the heads of the English 
authorities and the Indian, because Mr. Dillon, whilst 
putting forward the view that the Assistant Surgeon 
is in fact recruited under British conditions, agrees 
that it is possible he might -have been recruited in 
India. In effect the position is precisely the same. 
An Assistant Surgeon is a Warrant Officer and is so 
described in Army Regulations, vol. 2, paragraph 132. 
Whatever his grade, be it 1st, 2nd, 3rd or 4th class, 
he is a Warrant Officer. Whether in the British or 
Indian Army he is alike a Warrant Officer. As 
regards the British Army he undoubtedly comes under 
the generic title of “ soldier ” as distinguished from 
“ Officer ”, the latter word being used as applicable 
only to those who hold His Majesty’s commission. A 
reference to the Army Act of 1881 (44 and 45 Victoria, 
Chapter 58),- section 190 (clause 6), shows that “ the 
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expression ‘ soldier ’ does not include an officer as 
defined by this Act but with the modifications in this 
Act contained in relation to the Warrant Officers, o. 
, . . does .include a Warrant Officer not having an 
Honorary Commission The Assistant Surgeon in 
this case is a Warrant Officer who does not -hold an 
Honorary Commission. He, therefore, is in the 
Army Act designated as a ‘‘ soldier ” and subject to 
the legislation enacted' for ‘ ‘soldiers’ ’ . By section 136 
of the same Act it is prescribed that “ the pay of an 
officer or soldier of Her Majesty’s Eegular Forces shall 
be paid without any deduction other than the deduc- 
tions authorized by this or any other Act or by any 
Eoyal Warrant for the time being ”. To that section 
must be added, in virtue of the provision of the Army 
Act (58. Victoria, Chap. 7) section 4, “ or by any law 
passed by the Governor- General of India in Council ”. 

Therefore, so far as we have gone, it is perfectly 
clear ‘that, unless there has been some law passed by 
the ‘Governor-General of India in Council, the pay of a 
British soldiet of His Majesty’s Eegular Forces 
.serving in India cannot be the subject of attachment. 

Attachment is dealt with in section 60 of the 
Code of Civil Procedure, and in the proviso to that 
section certain salaries of certain public officers or 
servants are attachable to a certain extent. Section 
■2 (clause 17) describes who are the public officers who 
fall under the description of persons whose salaries 
are" attachable. Sub-head (c) of clause 17 is as 
follows: — “ Every commissioned or gazetted officer 
in the military or naval forces of His Majesty . . . 
while serving under the Government ”. Now it is 
obvious that the clause does not include Assistant 
Surgeon Browne, because he is not a commissioned 
officer. ■ But it has been suggested that the enactment 
Known as the Civil Procedure Code was in fact a law 
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passed by the Governor-General of India in Council,, 
and if so, clause 17 (c) might be read as making the- 
pay of commissioned oflacers in the military forces of 
His Majesty, serving in this country, liable to attach- 
ment. We understand, although it is not necessary 
for our decision, that a commissioned officer of His 
Majesty’s forces serving in a British Regiment is not 
technically serving under the Government, and that 
is why the provision in the Code of Civil Procedure, 
section 60, is not applicable to him. We understand 
also, though it also is not necessary for our decision, 
that a British officer who passes into the service of an 
Indian Regiment, and thus is serving under the- 
Indian Government, is liable to have his pay attached. 
We have thought fit to mention this because had we- 
not said something of this character, it might have 
been assumed that Assistant Surgeon Browne escaped 
simply on the ground that he was not a commissioned 
officer, and that had he happened to have held an 
Honorary Co mmi ssion, he would have been liable to* 
have his pay attached. 

Now on the assumption that he was an Assistant 
Surgeon recruited in India, we find the position to be 
the same. Section 120 of Act VIII of 1911 says that 
the pay and allowances of any person subject to this; 
Act shall not be attached by direction of any civil or 
revenue court in satisfaction of any decree or* 
order enforceable against him. Section 2 of the 
same Act mentions Warrant Officers specifically as; 
persons subject to it. Under the provisions of this 
Act, therefore, Assistant Surgeon Browne is clearly 
included and his pay is not attachable even on 
the assumption that he was recruited in India. 
Further a reference to section 60 (j) of the 
Code of Civil Procedure shows that no attachment 
can issue as regards pay and allowances of persons'- 


77 


TOL. XLVIII.] ALLAHABAD SERIES. 

to wMm the Indian Articles of War^ applied. 
Act V of 1869 A^gLS described as the Indian Articles 
■of War— a description also continued in the amend- 
ed Act XH of 1894. Both of the Acts have 
been repealed, and the present Act is Act No. VIII 
of 1911, to which we have Just referred. That is 
styled the Indian Army Act. So that there is no 
'doubt that the reference in the Civil Procedure Code, 
wherein the statutes are described as the Indian 
Articles of War, must now be regarded as referring to 
Act VIII of 1911. 

In these circumstances we are of opinion that this 
revision must be allowed and that the salary of this 
Assistant Surgeon was not attachable. 

The money which has been paid under protest by 
the Controller of Military Accounts, Meerut, must be 
refunded. 

Revision allowed. 


APPELLATE CIVIL. 

Before Sir Grimwood Hears, Knight, Chief Justice, 
and Mr. Justice Sulaiman. 

TAJAMMUL HUSAIN (Plaintiff) BANWAEI LAH 

AND OTHEES (DEFENDANTS).* 

Landlord and tenant — Sale of houses in abadi — Custom — 

Evidential value of sale deeds and transfers in favour of 

strangers. 

Held that the existence of a large number of sale-deeds, 
’extending over a period of some sixty years, whereby tenants 
owning houses in the ahadi had transferred them to strangers, 
■without any objection on the part of the zamindars, was 
-evidfence upon which the High Court, in second appeal, 
might find the existence of a custom established, although the 
lower courts had negatived its existence. 

This was an appea,! under section 10 of the 
Letters Patent from a judgement of a single judge. 

* Appeal No. 29 of 1924, under section 10 of the Letters Patent. 

■ ^ % 
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The f&cts of the case sufficiently appear from the 
judgement under appeal, which was as follows 

These two appeals arise out of two suits brought by the 
co-sharers of the village Eawwal for the recovery of possession 
of certain houses by the removal of the materials standing 
thereon. The allegation of the plaintiffs was that the said 
houses were occupied by ryots, who had no power of transfer, 
and the sales effected by them in favour of other person® 
without the permission of the zamindars were invalid- The 
defence was that the village Eawwal was not an agricultural 
village and the residents of that village had a right to transfer 
houses belonging to them, including the right of occupancy, to 
any person they hked. They relied in support of that con- 
tention on various sales, which had 'taken place since 1862. 
The wa^ih-ul-arz of the village was also produced. In one of 
the cases the trial court came to the conclusion that the custom 
set up by the defendants was not established. In the other 
case, which was tried later by a differfent Judge, it was found 
that the said custom was established. Appeals from both 
these decisions were heard at different times by the same 
Subordinate Judge, and in each case the finding of the trial 
court was affirmed. 

As pointed out in Ram. Bilas v. Lai Bahadur (1), where 
a question arises as to the existence or non-existence of a parti- 
cular custom, the question of the sufficiency of the evidence 
adduced to establish that custom is one of law ; and it has to 
be determined in each case in -the light of the evidence pro- 
duced therein in support or failure of such a custom. The 
village Eawwal is described by the courts below as a large 
and important village containing a dispensary and a school. 
There is much trade in grain and cloth ; and markets are held 
there twice a week. It is, according to the evidence, occupied 
by people of all castes and professions,' and is by no means 
' a purely agricultural village in any sense of the term. The: 
learned Subordinate Judge points out in one of the cases that 
the -witnesses for the plaintiffs admitted that the transfer 
of houses was a matter of daily occurrence, that the village 
was no longw a purely agricultural village, and that one 
■ of .the witnesses, Manglu, estimated that the number of 
such transfers was about 200. He also refers to a judgement 
, . , . a) (1908) LL.E., 30 All., 311 . 
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of the 29th of July, 1865, in which the existence of the custom 

of transfer by ryots was recognized. The defendants filed 91 Tajammul 

sale-deeds, covering a period of nearly 60 years, evidencing 

transfers made hj ryots of the houses belonging to them. Banwari 

Some of those transfers are stated to have been made in favour 

of the zamindars themselves, but the remainder were made in 

favour of strangers or other residents of the village ; and the 

right of the vendees to occupy the houses purchased by them 

was never challenged by the zamindars and they have 

remained in possession since. There is nothing to show that 

those transfers were made with the permission of the zamin- 

dto. On the other hand, the witnesses adduced stated that 

they had been* made from time to time without the permission 

of the zamindars, in pursuance of the custom which authorized 

such transfers. In fact one of the zamindars, Joti Prasad, who 

was examined on behalf of the defendants, stated that there 

was a custom to that effect in the village. 

On behalf of the plaintiffs the wajib-uUarz of 1872, and 
three decisions, two of which were based on compromises, 
have been referred to. The wa.jib-uUarz states that the ryots 
had a jright to m^ortgage and sell the materials (malwa) of their 
houses, but that statement is only a negation of their right to 
mortgage or sell the land ; and in common parlance it does not 
imply that the vendee or mortgagee would have no right to 
occupy the land or, in other words, to keep the house or its 
materials intact there. The materials therein referred to 
manifestly mean the standing materials with the right of 
occupancy attaching to them and not the dismantled materials 
which would be of little value to the mortgagee or vendee, 
particularly in the case of kachcha houses, after their removal. 

It does not mention that the mortgagee or vendee would have 
removed the materials after the mortgage or sale by the 
demolition of the house ; and the construction sought to be 
put on it, namely, that the mortgagee or purchaser cannot 
keep the materials standing and enjoy the benefit of the houses 
they constitute, is unreasonable and cannot be sustained. If 
the intention had been that the mortgagee or vendee in such 
a case should remove the materials, some such terms w'ould 
obviously have been used to indicate it. 

In any case, even if the wajih-ul-arz be treated as ambi- 
guous, there is sufficient evidence,, to which the lower court 
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has referred, to establish that the right of the ryots to transfer 
their houses in this village has been recognized, and that 
transfers have taken place during the last 60 years under which 
the transferees have remained in possession. It is contended 
on behalf of the plaintiffs, that it is possible that these trans- 
fers may have been made with the consent of the zamindars or 
under some special agreement with the tenants made at the 
<;lmA when the occupancy of the houses began. But if there 
were any such circumstances attending those transfers, they 
should have been brought out in the evidence. In the absence 
of any proof of such circumstances, the transfers must primA 
facie be taken to prove that a custom of the kind set up 
was recognized in the village. 

The decision in Ram Bilas v.. Lal Bahadur (1) and Moham- 
mad Vilayat Ali Khan v. Mohammad Liyaqat AU Khan (2) 
have been cited to show that such transfers are by themselves 
not sufficient evidence of the existence of the custom. But 
where a question of fact is at issue, each case must be decided 
on its own merits, and the finding arrived at on the evidence 
adduced in one case cannot be used to guide the decision of 
a kindred issue in another case, not heard with it.. As a 
general rule the more frequent the transfers and the greater 
the period covered by them, the stronger the inference, resting 
indirectly on the conduct of the zamindar, in favour of such a 
custom. In Oirraj Singh YJHargohind Sahai (3) where a great 
number of documents, both sale deeds and mortgages, were 
produced besides certain decrees in which the existence of 
the custom was recognized, it was held that in the face of those 
documents the decision of the- courts below that the custom 
set up did prevail could not be regarded as based on in- 
sufficient or illegal evidence. In Faiyaz Ali v. Rekhab 'Das 
(4), where in support of such an alleged custom, by which the 
tenants in a village could transfer their houses, several sale- 
deeds and certificates evidencing such transfers were produced 
besides other evidence, it was held that it was for the zamin- 
dars to explain them away and to show under what circum- 
stances those transfers were made and that they were such 
as could in no way prove the custom. It is true that in the 
latter case the wajih-ul-arz was not produced ; but a judgment 
was produced in which the existence of the custom had been 


(1) (1908) I.L.E., 80 All., 311. 

(8) (1909) I.Ii.R., 82 All., 125 (128). 


(2) (1910) 6 Indian Cases, 580. 
(4) (1920) 19 A.L.J., 104. 
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recognized. But in this case the wajih-ul-arz does not neces- 
sarily negative the existence of such a right or custom ; and 
instances of transfers to which no exception was taken during 
the last sixty years afford corroborative evidence of the exis- 
tence of such a custom. Indeed it is hardly likely that had no 
such custom existed or that the wajih-ul-arz meant that the 
mortgagee or vendee should remove the materials as soon as 
the mortgage or sale was effected, the zamindars would not 
have taken steps to challenge the transfers and got the trans- 
ferees evicted from the houses so acquired. Customs usually 
grow out of instances and acquire force and sanctity as 
instances multiply. Such instances have been proved in these 
cases. While there is a decision of 1912 in which the existence 
of such a custom was negatived, there is another decision of 
1865 in which the existence of such a custom was recognized. 
It cannot be said what evidence was forthcoming in either of 
those cases. The findings in the present suits must proceed 
on the evidence adduced in these cases, which, as has been 
pointed ou/t, is sufficient to establish' the existence of the custom 
which the defendants set up. Second Appeal 1510. 802 of 1922 
must therefore be allowed. 

On an appeal being brought against the decision, 
under section 10 of the Letters Patent, it was held by 
the Chief Justice and Mr. Justice Sulaiman that 
the evidence was sufficient in law to establish the 
custom, and that the decision was right. 

'Appeal 'dismissed. 


Before Sir Grimwood Mears, Knight, Chief Justice, 
and Mr. Justice Sulaiman. 

DAESHAS’ das (Plaintiff) v. BIKEAMAJIT EAI 
AND OTHERS (Defendants).* 

Civil Procedure Code, order XXII, rule 4 (3) — Appeal — Death 
of one of the defendants respondents — Abatement, 
whether in whole or in part. 

Where there are several respondents to an appeal, and 
one of them dies during the pendency of the appeal and the 
appellant omits to bring his heir on the record within time, 
* Appeal No. 144 of 1924, under section 10 of tie Letters Patent. 
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the question whether the appeal abates in whole or in part 
depends on whether 'the interests of the respondents are or are 
not separately defined. If they are separable, the appeal will 
abate only as regards the interest of the deceased respondent ; 
if they are joint, the appeal will abate as regards the whole of 
the joint interest. Sarat Karmni Dasi v. CMitanya Chandra 
Prohoraj (1), Sheikh DenCbo v. Shaikh Sachoo (2), Wajid Alt 
Khan v. Puran Singh (3), Khuda Bakhsh v. Mathra Das (4) 
and Hadu y. Lala (5), referred to. 

This was an appeal under section 10 of the 
Letters Patent from the judgement of a single Judge. 
The facts of the case suf&ciently appear from the judge- 
ment under appeal, which was as follows 

This appeal arises out of a suit brought by mahant 
Darshan Das for possession of certain property on the ground 
that it belonged to the math of which he had been duly elected 
mahant. The property in suit had been sold by one Mnsam- 
mat Subhagi to G^obind Eai and 5 other persons. Musam- 
mat Subhagi’ s claim to the property was that it had been 
giyen to her by Sheoraj Das, a former mahant. r 

The trial court found that the property belongs to the 
math and should not haye been transferred by Sheoraj Das, 
but holding that the plaintiff had failed to proye his own due 
election as mahant, dismissed his suit. 

Darshan Das appealed and made Musammat Subhagi and 
all her transferees respondents. During the pendency of the 
appeal Gobind Eai died. No application was made to haye 
his legal representatiyes made parties to the suit and no 
notice was taken of his death in the lower appellate court. 

The learned Judge found that Darshan Das had proyed 
his title -and decreed his suit against all the respondents includ- 
ing Gobind Eai. 

Only one point has been argued in this Court. That is 
that the whole appeal had abated as against all the respondents 
•and the decree, of the court below had become null and yoid. ^ 
Order XXII, rule 4 (3), proyides that when no applica- 
tion is made to cause the representatiye of a deceased defend- 
ant to be. made a party, the suit shall abate as against the 
(!)■ (1922) 67 Indian Cases, 290. (2) (1922) 72 Indian Cases, 2 (3). 

(3) (1924) I.Tj.B., 47 AIL, 100. !A) (1913) 62 Punj. Bee. 

(6) (1916) 41 Pnnj. Bec. 
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deceased defendant, and rule 11 of the same order makes the 
order applicable to appeals. 

The appellants’ contention is that though the rule in ques- 
tion only provides that the appeal shall abate as against the 
deceased respondent, there are cases, such as the present one, 
in which it must abate as against all the respondents. The 
test is whether the result of leaving the decree to stand would 
be to have two inconsistent or contradictory decrees relat- 
ing to the same subject-matter. Where the interests of the 
^ respondents can be distinguished and separated, then the 
^ appeal will abate as against the deceased respondent only,, 
but where no such determination is possible, it must abate 
against them all. Several rulings of the Calcutta High Court 
have been cited in support of this proposition; in particular,. 
Sheikh Dendoo v. Shaikh Sachoo (1), Sarat Kamini Dasi v. 
Chaitanya Ghandara Prohoraj (2) and Kali Dayal Bhattacharya 
V. Nagendra Nath Pahrashi (3). In the present case, the sale- 
deed is a joint one in favour of six defendants. If the present 
appeal is not allowed, then there will be two decrees — both of 
them final — under one of which the right of Grobind Eai to 
any part of the property in suit has been denied while, in the 
other, it has been allowed. At the same time it will be 
impossible for any body to ascertain without a suit for partition 
over what part of the property this right extends. 

In my opinion this view is the correct one and must 
prevail. It has been taken by the Liahoxe High Court in 
Sardari Lai v. Ram Lai (4) , and the principle underlying it 
has been more than once affirmed by this Court in cases under 
section 368 of the former Code of Civil Procedure, e.g., Hem 
Kunwar v. Amha Prasad (5). In that Code the words “ as 
against the deceased defendant ” did not find a place, but 
the courts generally held that a distinction ought to be made 
between the case in which a suit or appeal could proceed in 
the absence of legal representatives and those in which it 
could not. It is clear that this is an instance of a case in 
which the absence of any representative of G-obind Eai makes, 
it impossible that the lower appellate court’s decree should bo 
allowed to stand. 

(1) (1922) 72 Indian Cases, 2. (2) (1922) 67 Indian Cases. 290- 

(3) (1919) 30 C.Ii.I., 217. (4) (1919) I.L.R., 1 Lahore, 225. 

(5) (1900) I.L.B., 22 AIL, 430. 
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The appeal is allowed, the decree of the court below is 
■ set aside and that of the court of first instance restored. The 
appellants will get their costs in both courts. 

On this appeal — 

Dr. Surendra Nath Sen and Mr. B. MaliJc, for the ^ 
appellant. 

Dr. M. L. Agarwala, for the respondents. 

Hears, C.J., and Sulaiman, J. : — This is an 4 
appeal by the plaintiff under the Letters Patent 
arising out of a suit for recovery of possession by 
avoiding a deed of gift executed by the last mahant 
■in 1919 in favour of one Musammat Subhagi. 
Musammat Subhagi transferred the property gifted 
to her under a sale-deed, dated the 15th of October, 
1919, in favour of the defendants Nos. 2, 3, 5, 6 and 
the father of defendant No. 4. The court of first 
instance dismissed the suit on the ground that the 
plaintiff had failed to prove that he was the mahant, 
though it found that the property was trust property 
and the transfer was invalid. On appeal to the 
District Judge the suit was decreed. 

It, however, appears that before the appeal came 
•on for hearing before the District Judge, Gobind Eai, 
one of the defendants respondents, died leaving his 
son Ambica alive. No application for substitution was 
Tuade, and in fact the attention of the appellate court 
was not drawn to the fact of his death at all. The 
appeal was allowed as against all the defendants 
xespondents. 

On second appeal to the High Court a learned 
Judge of this Court held that the whole appeal had 
abated against all the respondents inasmuch as the 
heir of Gobind Rai had not been brought on the 
Tecord. He accordingly restored the decree of the 
court of first instance. 


VOL. XLVin.J ALLAHABAiJ SERIES. 


85 


We may point out that the counsel for the parties 
apparently did not bring to the notice of the learned daeshan 
J udge the fact that under the sale-deed, dated the 
15th of October, 1919, there was a clear specification 
of the shares of some of the defendants. Bikramajit 
and Gobind Eai got half the share between them while 
Gokul Rai and Jamna Rai got one-fourth and Kedar 
* Nath and Ram Dat Rai got the remaining one-fourth. 

When there was such a clear specification of the shares 
it is obvious that the appeal could not abate with 
regard to the interest of the last four persons men- 
tioned, for no one who was jointly interested with 
them in the shares purchased by them had died. 

Under ' Order XXII, rule 4 (3) the suit abates as 
against the deceased defendant respondent only. 

Had this matter been brought to the notice of the 
learned Judge, we have no doubt that he would not 
have held that the Whole appeal abated. 

The question remains as to whether the omission 
to bring the heir of Gobind Rai on the record would 
make the appeal abate only with regard to the interest 
of Gobind Rai, whatever interest that may be, or 
whether it would abate with regard to the entire half 
share which was purchased by the two jointly. 

If it could have been shown, that Bikramajit and 
Gobind Rai formed a joint Hindu family and that 
on the death of Gobind Rai Bikramajit succeeded 
as the manager of the family, then the appeal might 
not even have abated with regard to this half share. 

This, however, is not shown. On the other hand, 
the fact that the other vendees who formed the other 
branches of the family had distinct and separate 
interests suggests that there has been a disintegration 
in the family. In the absence of any evidence to 
show that Bikramajit and Gobind Rai re-united after 
the separation of the other members, we must assume 
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tliat they were separate in status and that there was 

no right of survivorship inter se. , i 

It cannot, however, be denied that under the sale- 
deed the two brothers jointly acquired a half share in 
the property. There was no specification as to the 
extent of their shares nor was there any recital as 
to the proportion in which they had contributed to- 
wards the sale consideration. In the absence of any 
such specification it must be assumed that each had a 
joint interest in the entire half which was allotted to 
the two. Thus Gobind Eai’s son, Ambica Eai, being 
.a joint owner of the half share, has a right to contest 
,the plaintiff’s claim by saying that there was a decree 
•of the first court in favour of his deceased father and 
that the appellate court’s decree is not binding on 
him. If Ambica Eai is entitled to put forward such 
,a plea with regard to the entire half share in which 
he has a joint interest, the plaintiff cannot be allowed 
to have a decree against Bikramajit with respect to 
■the same undivided half. Although the interests, of 
vthe two may be distinct nevertheless they have a joint 
-interest in the half share so long as the property 
■remains undivided. The result of allowing the 
appeal against Bikramajit and at the same time 
leaving the decrees in favour of Gobind Eai intact 
■would be to allow two contradictory decrees to remain 
-with regard to the same property. This, in our 
■opinion, should not be allowed. 

There is ample authority in support of the view 
■which we have taken. The case of So/mt Kctmini 
J)asi V. Chaitanya Chandara Prohoraj (1) is a direct 
.authority in point. At page 292 the learned Judges 
pf the Calcutta High Court observed : 

“ If the court comes to the conclusion that the defendants 
rare in possession of specific plots of land in which the deceased 

(1) (1922) 67 Indian Cases, 290. 
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■defendant had no share, it will proceed to try the case as 1925 
against such of the defendants, but if with respect to any 
plot of land the deceased defendant No. 20 jointly con- 
earned, the suit must he dismissed with respect to such plot bie-bamajit 

The case of Sheikh JDendoo v. Shaikh Sachoo (1) 
was also a similar case where one of the defendants 
hiad died. It was there held that when his represen- 
tatives were not brought on the record, the appeal 
abated in its entirety if the success of the appeal 
would result in two conflicting decisions with regard 
to the same subject-matter. In the case of Wajid 
Ali Khan v. Puran Singh (2) the learned Judge to 
whom the case had been referred remarked : 

“ When several persons have a joint interest in property 
it is in general inapossible to give a joint decree for possession 
.against some of them when the decree declaring the right of 
the other joint holders to retain possession has become final, 

•otherwise the result would be two contradictory decrees, both 
•of equal authority.” 

The Punjab Chief Court has adopted a similar 
view in the case of Khuda Bakhsh v. Mathura Was (3) 

•and also in the case of Hadu v. Lala (4). 

.We accordingly hold that the appeal before the 
District Judge had abated in respect of the half 
-share purchased by Bikramajit and Gobind Rai jointly, 
but that it had not abated with regard to the remain- 
ing two shares of a quarter each. 

We accordingly allow this appeal and modifying , 
the decree of the learned Judge of this Court decree 
the plaintiff’s claim with regard to the two shares 
of a quarter each purchased by the defendants repre- 
sented by Gokul Rai, Jamna Rai, Kedar Nath and 
Ram Dat Rai, but dismiss the suit with regard to the 
half share purchased by Bikramajit and Gobind Rai*' 
jointly. 

(1) (1922) 72 Indian' Cases, 2. 

(3) (1918) 62 Pnni. Eeo. 




(2) (1924) I.L.R., 47 All., 100(112) 
(4) (1916) 41 Punj. Eeo. 
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As the f act of the specification of shares was not 
brought to the notice of the learned Judge and the 
appeal has succeeded only partially, we direct that 
the parties should bear their own costs of the 
appeal in the High Court. As the plaintiff succeeded 
in the lower appellate court on the merits and the 
defendants witl^eld the information as to the death 
of the deceased from the court apparently to prevent 
the plaintiff from applying for substitution of names, 
we direct that the plaintiff should have his costs of 
both the courts below. 

Appeal allowed. 

[N.B. — ^Linds.4.v, and IvanhaiY-'V Lal, JJ., held to the 
same effect in Shaibar Husain v. Abbas Ali and others (F. A. 
137 of 1922, decided on the 25th June, 1925) where a plaintiff 
claimed pre-emption against 8 vendees, unsuccessfully, and 
in appeal failed to bring on the record the representatives of a 
vendee-respondent who had meanwhile died. — ED.] 

FULL BENCH. 

Before Mr. justice Lindsay, Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

. FATEH SING-H and others (Defendants) v. G-OPAL 
NAEAIN SINGH and others (Plaintiffs) and 
CHUNNI MISIE AND others (Defendants).* 

Act (Local) No. II of 1901 (Agra Tenancy Act), section 167 
— Declaratory suit filed in civil court with the object of 
affecting the decision of a revenue court-^Course to be 
followed by civil court — Discretion of court. 

Where a suit for a declaration of 'title is filed in a civil 
court with the object of affecting the decision of a court of 
revenue in a pending suit within the exclusive jurisdiction of 
that court, the course to be adopted by the civil court is to 
refuse the declaratory relief asked for by the plaintiff on the 
ground that such relief, if granted, would be nugatory. 

Khiali Ram v. Nathu Lal (1), Ganga Chamar v. 
Bindeshri Rai (2) , and- Mullo v. Ram Lal (3) , referred to. 

* First Appeal No. 158 of 1924, from an order of Ki Harper, 
District Judge of Benares, dated the 9th of July, 1924. 

(1) (1893) I.L.E., 15 All., 219. (2) (1925) I.L.E., 47 All., 904. ' 

(3) (1920) I.L.E., 43 AIL, 191. 
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This was an appeal referred to a Full Bench at 
the instance of a Bench consisting of Stjlaiman and 
Daniels, JJ. The facts of the case are fully stated 
in the order of reference printed below. 

Dr. M, L, Aganuala, for the appellants. 

Munshi Kamla Kant Varma, for the respondents. 
The following was the order of reference : — 

Sulaiman and Daniels, JJ. : — ^The question for decision 
in this case is briefly this : — 

While an ejectment suit is pending in the revenue court 
in which the main issue is whether the defendant is or is not a 
tenant of the plaintiff, will the civil court entertain a suit the 
object of which is to compel the revenue court to hold that 
the defendant is not a tenant? 

The plaintiffs respondents, Gopal Narain Singh and Sri 
Narain Singh, are mortgagees from certain occupancy tenants 
under a mortgage executed in 1882. 

The mortgage was a burdensome one as the interest 
exceeded the profits of the holding. 

The tenants relinquished their holding in favour of fthe 
zamindars on the 23rd of March ,‘1923. 

On 1st of October, 1923, the zamindars, B. Fateh Singh 
and others, brought a suit in the revenue court for’ the eject- 
ment of the respondents, Gopal Narain and Sri Narain, as 
non-occupancy tenants. Their position was that as the occu- 
pancy tenants had relinquished the tenancy, the occupancy 
tenure had come to an end and the mortgagees werei liable to 
ejectment either under section 34 of the Tenancy Act or as 
tenants-at-will. The mortgagees contested the suit, and wh^e 
it was pending, they instituted on 17th of December', 1923, the 
present suit in the civil court against the zamindars for a 
declaration that the two deeds of relinquishment executed by 
the occupancy tenants are of no effect against them, and for 
an injunction restraining the zamindars from dispossessing 
them. 

The Subordinate Judge, in whose court the suit was 
instituted, issued an injunction to the revenue courts to pre- 
vent their going on with the ejectment suit. It seems at least 
doubtful whether he was competent to do so, but this is a 
point we need not consider. On i0th of April, 1924, he dis- 
missed the present suit as barred by section 167 of the Tenancy 
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Act. On SOth of June, 1924, the revenue court decreed the 
ejectnient of 'the present plaintiffs, and on the morning of 
hth of July 1924, the zamindars, who are appellants before 
us, obtained’ actual possession. In the meantime the plamtife 
had appealed to the District Judge against the decision of the 
Subordinate Judge. On the very day on which the zamindaie 
had got possession, namely, 9th of July, 1924, the District 
Judge allowed the appeal and remanded the suit for decision on 
the merits. Against that order the present appeal is preferred. 

We afe now informed by means of an affidavit that an 
appeal has been preferred to the Commissioner against the 
decision in the ejectment suit, and is still pending. 

Two principles are clearly established by the decisions of 
this Court. The first is that a suit by a mortgagee of an occn- 
pancy holding for a declaration of the invalidity against him 
of a relinquishment executed by the occupancy tenant is enter- 
'tainable by a civil court. This is settled by the Pull Bench 
decision in Brij Kumar Lai v. Sheo Kumar Misra (1). 

The' second is that the civil court will not entertain a 

suit the object of which is to nullify a decree of the revenue 
court in a matter within the revenue court’s exclusive juris- 
diction. ■ That is settled by the Pull Bench decision in Mullb 
V. Earn 'Lai (2). The same principles have been followed in 
naany subsequent cases, of which Jagannath v. Bahoant Singh 
(3), and Kimdun Lai y. Parshadi (4), are mstances. ' 

The difficulty arises in the intermediate case in which the 
civil suit is instituted while the suit in the revenue court is 
still pending. That the decisions are not uniform and that 
there is a need of a Pull Bench decision to settle the question 
may be seen by reference to a few cases. Two cases almost 
exactly parallel to the present case, in which the civil court 
refused to entertain a suit of this nature on the ground that 
any decree the civil court might pass would be wholly nuga- 
tory, are Ram Devi Kuari v. 'Bindesri Upadhya (5), and 
Bhiva Prahash Y. Kama (&). 

On the other hand, in Jaigopal Narain Singh v. Unian 
■bat (7), another case almost precisely parallel, the decision 

(1) (ISIS) 1.L.K-. 37 All., Ui. (2) /(1920) I.L.E., 43 All., 191. 

■ (8) (1922) I.L.R., 44 All., 692. (4) (1924) I.L.E., 46 All., 670. 

(5 mil) 8 A.L. J., 940. (6) (1913) 11 A.L.J., 671. 

(7) (1911) 8 A. L. J., 696. 
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was the other way, as the matter was still held to be sub judice 
in the revenue court because a revision was pending before the 
Board of Ee venue. The Bull Bench case Brij Kumar Lai v. 
Sheo Kumar Misra (1), did not touch this question in their 
judgement. 

We direct the record to be laid before the Chief Justice 
with a view to a reference to a Bull Bench : 

The case having been re-argued before the Tull 
Bench, the following judgements were delivered : — 

Lindsay, J. — This case has been referred to a 
Full Bench. There is no need to set out the facts 
which are narrated in full in the referring order. 
The immediate matter for decision is set out at page 7 
of the referring order as follows': — 

“ What course is the civil court to adopt when a suit i& 
filed before it the object of which is to effect the decision of 
the revenue court in a pending suit within the exclusive 
jurisdiction of that court ”.?j 

Without going into any discussion of the 
numerous cases which have been cited before us, it 
is perfectly plain that all the trouble vrhich has arisen 
in matters of this kind is due to different interpreta- 
tions of the act of surrender by an occupancy tenant 
who had made a mortgage of his occupancy holding. 

Since the case reported in KMali Ram v. Nathw 
Lai (2) was decided, it has been uniformly held in this 
Court that a mortgage of an occupancy holding made 
by an occupancy tenant prior to the enactment of the 
present Agra Tenancy Act, cannot be avoided by the 
occupancy tenant making a surrender of his occupancy 
rights to the zamindar. 

On the other hand, the Board of Revenue ^have 
taken a different view and have held that such a 

(1) (1915) I.L.E., 37 All., 444. (2) a893) I.L.E., 15 All., 219. 
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surrsndGr opcrRtGs to put rii end to tli6 relutioii of 
mortgagor and mortgagee. It is this conflict of 
decisions which results in the difficulties which are 
illustrated in the case which is now before us. 

If the fact is that the Board of Revenue refuse 
to accept the view of the law which has been taken 
by this Court, it seems useless to insist that a civil 
court, which necessarily follows the law as laid down 
in this Court, must give a declaratory decree in favour 
of a mortgagee who comes to the civil court in order 
to obtain a declaration that the surrender made by his 
mortgagor is void and of no effect. When all is said 
and done, the granting of relief by way of declaration 
is a matter within the discretion of the civil court, 
and if it is made to appear that the declaration when 
granted to the plaintiff will be of no avail to him, that 
•seems to me to be a very good reason for holding that 
in such a case the court should exercise its discretion 
against the plaintiff and decline to grant any relief. 
This is not to say that a suit for a declaration of the 
nature just mentioned is not entertainable by a civil 
court. That I think would be going too far. But 
it is clear that any civil court is entitled, in the 
exercise of its discretion, to refuse a declaration of 
this kind if it is to turn out .to be purely nugatory. 
Here in the case before us, if the civil court decides 
that the mortgage is still subsisting and that a 
surrender made by the occupancy tenant to his land- 
lord has not in any way affected the relation of mort- 
gagor and mortgagee, all that can happen is that the 
mortgagee may go to the revenue court and seek to use 
the decree of the civil court as a weapon of defence. 
If the revenue court follows, as it is bound to follow, 
the decision of its own superior court, that weapon is 
of no avail whatever to him in the revenue court. 
I am of opinion, therefore, that the course which the 
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civil court ought to adopt in a case of this kind is to 
refuse the declaratory relief asked for by the plaintiff 3 ?atbh 
on the ground that such relief, if granted, would be v. 
nugatory. I would, therefore, answer the question 
which has been propounded in this sense. 

SuLAiMAN, J. — I concur in the proposed answer. 

Where it is clear to the civil court that its declaratory 
decree would be futile, the simple course would be to 
refuse to exercise its discretion for granting a declara- 
tory relief. In fact I myself acted on that very 
ground in the case of Gang a Chamar v. Bindeshri Rai 
(1). In that case I declined to say that the civil suit 
was barred by section 167 of the Agra Tenancy Act 
or by any rule of limitation, but held that inasmuch 
as the revenue court was bound to proceed under 
section 199 (2) of the Act, the civil court had dis- 
cretion to refuse the declaration. In cases where the 
revenue court has already decided the dispute the 
matter is concluded in view of the pronouncement of 
the Full Bench in the case of Mullo v. Ram Lai (2). 

Where, however, a case previously instituted in a 
revenue court is still pending there, I would think, " 

that the more appropriate procedure would be to stay 
the civil suit till the matter is decided by the revenue 
court and then to accept its decision. This procedure- 
will obviate the possibility of the revenue court litiga- 
tion proving infructuous by reason of a dismissal for 
default, withdrawal or otherwise. In the present 
case, however, the matter has already been decided by 
the revenue court of first instance and this is, there- 
fore, a fit case in which the declaration should be 
refused. 

■ Daniels, J. — I concur in the answer proposed: 
and in the judgement of Mr. Justice Lindsay. 

(1) (1925) I.L.E., 47 All., 904. 12) (1920) I.L.B., 43 All., 191. 
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[On receipt of the answer to the reference, the 
original Bench consisting of Sulaiman and Daniels, 
JJ., allowed this appeal and setting aside the order 
of the lower appellate court, restox'ed the decree of the 
court of first instance with costs in all courts.] 

Appeal allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Lindsay and Mr. Justice Sulaiman. 
AGHA lEUSxAIN .-vnd others (Applicants) v . QASIM ALI 

.AND OTHERS (OPPOSITE PARTIES).* 

Civil Procedure Code, section 47 ; order XXI, rule 92 — Exe- 
cution of decree — Sale confirmed — Snhseqtient amend- 
meni of decree no ground for setting it aside. 

Tn the absence of fraud or collusion, a sale in execution 
.which has once been confirmed cannot be set aside because the 
decree under which it was held was at first incorrectly drawn 
up and has since been amended. Fateh Lai v. Sher Singh 

(1) , followed. Prostmno Kumar Sanyal v. Kali Das Sanyal 

(2) , and Zain-ul-Abdin Khan y. Muhammad Asghar Ali Khan 

(3) , referred to. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Mr. S. A. Haidar, ion: the appellants. 

Dr. Kailas Nath Katju and Maulvi Mukhtnr 
Ahmad, for the respondents. 

Lindsay and Sulaiman, JJ. : — These execution 
appeals arise out of an application which was made by 
•certain judgement-debtors on the sole allegation that 
the decree was incorrectly prepared and had been sub- 
sequently amended, and the sale which took place in 
execution of the incorrect decree should be set aside. 

* Pirst Appeal No. 26 of 1924, from a decree of J. N. Mushran, Sbb- 
^ordinate Judge of Meerut, dated the 24th of October, 1923. 

(1) Civ. Rev. No. 40 of 1924, decided on 3Gth of July, 1924, 

(2) (1892) LI;.R„ 19 Calc., 683. (3) (1887) 10 All., 166. 
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There was no allegation of any fraud or collusion 
nor was there any denial of the fact that the interests 
of third parties had come in. It was not expressly; 
stated in the application under what provisions of 
law it had been made, but the learned advocate for 
the appellants has stated before us that it purports to 
have been made under section 47, Civil Procedure 
Code. The learned Judge of the court below has 
declined to grant this application inasmuch as the 
judgement- debtors were parties to the proceedings in 
which the sale was confirmed. 

In our opinion when the sale has been confirmed, 
although it had taken place in execution of a decree 
which was incorrectly prepared, the sale cannot be 
set aside simply because the decree has been subse- 
quently amended. On the date when the sale took 
place there was a decree binding on the parties. As 
it stood, the execution of it was perfectly legal. The 
mere fact that it has subsequently been amended or 
set aside in appeal would not make the sale a nullity. 
iWe may refer to the case of Fateh Lai v. Sher Smgh 
(1) in support of this view. 

The learned advocate for the appellants relies 
■on the Privy Council case of Prosimno Kumar Sanyal 
V. Kali Das Sanyal (2). It has, however, to be noted 
that in that case the allegations of the party wishing 
to have the sale set aside were that the attachment 
and the sale had been brought about by fraud and 
collusion on the part of the judgement-creditors and 
the auction-purchasers, though the charge had been 
perfectly vague. Under the old Code sales could not 
be set aside on the ground of fraud under section 311 
but only under section 244 of the Code of Civil Pro- 
cedure. The remedy of the aggrieved party, as 
pointed but by their Lordships, was obviously under 

(1) Civ. Eev. No. 40 of 1924, decided on 30th of July, 1924. 

(2) (1892) I.L.-B., 19 Calc., 683. 
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section 24^, and therefore the mere fact that the pur- 
chaser, who was originally no party to the suit, was 
interested in the result did not matter. Under order 
XXI, rule 90, a sale can be set aside on the ground 
of irregularity as well as fraud. Obviously there- 
fore, when a sale has been confirmed under rule 92, it 
no longer remains open to the judgement-debtor to 
challenge it under section 47. Furthermore, as we 
have said above, there is no allegation of any fraud 
at all in this case. Their Lordships of the Privy 
Council have in the case of Zain-ul-Abdin Khan v. 
Miihammad Asghar AH Khan (1) held that if a 
wrong decree is passed by the court of first instance 
and the sale takes place in execution of it and a third 
party purchases the property, that sale cannot be set 
aside merely on the ground that that decree is subse- 
quently reversed on appeal. 

As third parties have purchased the property, it 
is no longer a matter relating to execution of a decree 
exclusively between the original parties to the suit. 
The order confirjning the sale cannot be challenged in 
this way. 

If the application be treated as an application 
for review of the order confirming the sale then no 
appeal lies from the order refusing to grant it. In 
this view of the matter these appeals fail and they are 
dismissed with costs. 

A'p^eal dismissed. 


a) (1887) I.L.E., 10 AH.. 166. 
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Before Sir Grimwood Hears, Knight, Chief '^Justice, and Mr, 
Justice Sulaiman, 

MAKUNDI SING-H and another (Defendants) v , 
PABBHU DAYAL and another (Plaintiffs).* 

Civil Procedure Code, order IX, rules 3, 8 and 9 — Suit against 
three defendants jointly — Dismissal for default— Distinc- 
tion between cases of defendant who appeared and the 
others who did not. 

Plaintiffs brought a suit for arrears of rent against three 
persons jointly. At the hearing the plaintiffs themselves did 
not appear and only one of the defendants appeared. The 
court dismissed the suit in its entirety. Plaintiffs attempted 
to get the dismissal set aside, and then, having failed in this 
brought a fresh suit against all three defendants. 

Held that the position of the defendants was distinguish- 
able. As regards the defendant who did appear the dismissal 
of the suit must be taken to have been made under order IX, 
rule 8, of the Code of Civil Procedure and therefore no second 
suit was maintainable as against him.. As regards the other- 
two defendants who did not appear, the dismissal of the suit 
must be taken to have been made under order IX*, rule 3, 
and the suit would lie. And, inasmuch as the liability 
sought to be enforced was joint a decree might be 
passed against these two defendants for the whole of the 
rent due.. Buhharam v. Bamji (1) and Damn valad Diga v. 
Vakraya valad Nathu Kunbi (2), referred to. 

This was an appeal under section 10 of thV 
I.etters Patent from a judgement of a single Judge of 
the Court. The facts of this case sufficiently appear 
from the judgement under appeal, which was as 
follows : — 

This appeal arises out of a suit for arrears of rent for 
1326 to 1328F. A previous suit was brought for arrears of 
rent for the same period against the present defendants. One 
of the defendants, Tirbhuwan Singh, attended on the date- 
fixed for its hearing but he filed no defence and was not exa- 
mined. The plaintiffs and the other defendants were absent.. 
The suit was, therefore, dismissed for default. 

* Appeal No. 146 of 1924, tinder section 10 of the Letters Patent. 

(1) (1913) 23 Indian Cases, 878. (2) (1919) 44 Bom., 767. 
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The sole question for consideration in this case is whether 
■ the present suit is maintainable in respect of the same cause 
of action under order IX, rule 9, of the Code of Civil Pro- 
cedure. The courts below have dismissed the claim, holding 
that the plaintiff was precluded from bringing a fresh suit in 
respect of the same cause of action, because one of the con- 
testing defendants had attended when the suit was dismissed 
for default. Order IX, rule 3, lays down that where 
“ neither ” party appears when a suit is called on for hearing, 
the court may make an order that the suit be dismissed. But 
such a dismissal does not preclude the plaintiff from bringing a 
fresh suit for the same relief, subject to the law of limitation, 
against the same defendant. So far as the defendants 

Makundi Singh and Dip Narain Singh were concerned, it may 
well be said that neither party appeared when the suit was 
called on for hearing; and as against them the dismissal was 
one for default of both the parties. As regards Tirbhuwan 
Singh, the court ought to have either taken his defence or 
asked him whether he admitted the claim or denied it. The 
rent claimed wns fixed in a previous proceeding between the 
parties under section 36 of the Agra Tenancy Act (United 
Provinces Act II of 1901). If Tirbhuwan Singh admitted his 
liability, it w-as open to the court under order IX, rule 8, of 
the Code of Civil Procedure to have decreed the claim as against 
him in accordance with that admission. If he denied it, the 
suit was liable to be dismissed against him for default with the 
■consequence mentioned in order IX, rule 9, of the Code of 
Civil Procedure. The law contemplates a partial or a total 
dismissal of a suit for the default of the plaintiff under rule 8 
and in either case it precludes the plaintiff from bringing a 
fresh suit in respect of the same cause of action. But as 
pointed out in Bukharam. v. FiAWvji (1), a fresh suit in respect 
■of the same cause of action against the defendants who ^vere 
•absent is not barred. 

The rent claimed was due in respect of the joint tenancy 
and could have been recovered under section 43 of the Indian 
'Contract Act (IX of 1872) from any one or more of the joint 
promisors. As laid down in Muhammad Askari v. Ra'dhe 
Bam Singh (2), the effect of section 43 is to exclude the right 
of a joint contractor to claim to be sued along with his co- 
■contraetors ; and a judgement, obtained against some onlv of 
a) (1913) 23 Indian Cases, 878. (2) (1900) I.L.R., 22 AIL, 307. 
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the joint contractors and remaining unsatisfied, is no bar to 
a second suit on the contract against the other joint contrac- maktjsdi 
tors. In Ahdul Aziz v. Basdeo Singh (1), it was similarly 
held that the liability of the joint holders of a fixed rate 
tenancy for the payment of rent was joint and several ; and 
the failure of a plaintiff in a suit for rent against several fixed 
rate tenants jointly to bring upon the record the representatives 
•of a deceased tenant was no bar' to the continuance of the suit 
against the remaining defendants. In Joy Gohind Laha v. 
Monmotha Nath Banerji (2), and Mool Ghand v. Alwar Glietty 
•(3), a similar view was taken. In fact it was held in the 
latter case that a release by the decree-holder of some joint 
debtors from a liability under the decree did not operate as a 
release of the other judgement-debtors from their liability. 

The plaintiff is, therefore, entitled to recover the whole 
rent from the remaining defendants, Makundi Singh and Dip 
ISlarain Singh, each of whom was jointly and severally, liable 
for the whole arrears claimed as much as the defendant 
Tirbhuwan Singh, against whom the claim was somehow or 
other wholly dismissed for default. The appeal must, there- 
■fore, be allowed and the claim of the plaintiff will stand 
•decreed with costs here and hitherto against the defendamts 
Makundi , Singh and Dip hTarain Singh, who will bear their 
own costs throughout. The defendant Tirbhuwan Singh, 
against whom the claim stands dismissed, will get his separate 
■costs, if any, from the plaintiff appellant in all the courts. 

On this appeal — 

Babu Piari Lai Banerji, for the appellants. 

Pandit JJma Shankar Bajpai, for the respon- 
'dents. 

Mears., C. J., and Sulaiman, J. : — This is an 
^appeal by the defendants, arising out of a suit for 
arrears of rent. On a previous occasion the plaintiffs 
had instituted a suit against the defendants to the 
•present suit, namely, Tirbhuwan Singh and two 
others, on the same cause of action, for recovery of 
ithe same arrears of rent. On the day fixed for the 

-d) (1912) I.L.B., 34 AU., 604. (2) (1906) .I.D.K., 83 Oalo., 680. 

(8) (1915) I.L.E., 39 Mad., 648. 


1925 


Maeundi 

Singh 

D. 

Parbhit 

Dayal. 


100 the INDIAN LAW KEPORTS, [vOL. XLVIII. 

]i6£iriDg of tli6 provious suit Tirbhuwuii Singh, ulou©- 
appeared before the court, but neither the plaintiffs 
nor the other two defendants were present. The 
court did not question Tirbhuwan Singh whether 
he admitted any part of the claim or not— nor did it 
take down his statement. It simply dismissed the 
suit for default. 

The plaintiffs made an attempt to have the dis- 
missal set aside and the suit restored, but their appli- 
cation was infructuous. They then brought the- 
present suit on the same cause of action against the 
same defendants. 

The courts below held that the present suit was 
barred by the provisions of order IX, rule 9, and the 
plaintiffs’ only remedy was to have the previous dis- 
missal set aside and not to institute a fresh suit. 

A learned Judge of this Court on second appeal, 
however, came to the conclusion that, although the ■ 
plaintiffs were not entitled to maintain a second suit 
against Tirbhuwan Singh, who had appeared on the 
former occasion, they were not debarred from main- 
taining a suit against the other defendants who also 
had been absent. He came to the conclusion that the 
dismissal should be deemed to have taken place under ■ 
order IX, rule 3, so far as the other defendants were 
concerned and under order IX, rule 8, as far as Tir- 
bhuwan Singh was concerned. He accordingly dis- 
missed the suit against Tirbhuwan Singh, but decreed 
the claim against the other two defendants. Inas- 
much as all the defendants were jointly and severally 
liable for the arrears of rent, the learned Judge ■ 
passed a decree for the whole amount claimed against 
these other defendants. 

The defendants have come up in appeal under the ■ 
Letters Patent, and the learned advocate for them . 
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lias conceded that if the suit is maintainable against ^^as. 
the defendants other than Tirbhuwan Singh, then maeuoti 
there can he no doubt that they are liable for payment 
■of the entire amount of the arrears. His main con- 
tention has been that the whole claim as against all 
the defendants was barred by the provisions of order 
IX,' rule 9. His argument is twofold. In the first 
place, his contention is that, inasmuch as at least one 
■of the defendants was present on the former occasion, 
it cannot be said that neither party appeared within 
the meaning of order IX, rule 3, and that, therefore, 
the previous dismissal could not have been under that 
rule. He further contends that that dismissal must 
he taken to have been under the first portion of rule 8, 
namely, where the defendant appeared and the plain- 
tiff did not appear. 

His second contention is that even if the suit was 
dismissed partly under rule 3, and partly under rule 8, 
the provisions of rule 9 still apply and the second 
■suit is barred. 

With regard to the second contention, we may say 
at once that it has clearly no force. If it be assumed 
that the previous dismissal was partly under rule 3 
■and partly under rule 8, then rule 9 can only apply 
to the dismissal so far as it was under rule 8 and not 
so far as it was under rule 3. The words in rule 9 
are ‘ ‘ where a suit is wholly or partly dismissed under 
rule 8.” That expression obviously means a suit dis- 
missed in part or in its entirety. It does not mean 
■“ where a suit is dismissed wholly or partly under 
rule 8 and partly under some other rule.” This is the' 
only grammatical meaning which can be given to the 
expression. The words “ wholly or partly ” modify 
the verb ” is dismissed ” and not the expression 
under rule 8.” The partial dismissal under rule 8 
refers to the dismissal of the claim in part. 
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As to the first contention it must be conceded that 
if the language of rule 3 were to be considered alone, 
there would be much to be said in favour of the ap- 
pellants’ contention, for in common parlance the ex- 
pression “ neither party ” would mean “ not any one 
of two or more parties.” This is the meaning assign- 
ed to the word “ neither ” in Murray’s Dictionary. 
It would, therefore, -look at first sight as if rule S 
would be applicable only if no one whose name appears 
on the record as a party is present in court. [We, 
however, find that the words “ the plaintiff ”, the 
defendant ” or “ party ” in the Code in various rules 
refers to the plaintiff, the defendant or the party 
whose case is being considered. For instance in order 
y, wherever the word “ defendant ” appears, it is 
obvious it means the particular defendant whose case 
is being considered. Similarly in order IX, rules 1 and 
2, the word " defendant ” would mean the defendant 
with whom we are concerned — and this would be the 
meaning attached to the word “defendant” in rule 6. 
Examining rule 8 in detail, we find that it consists of 
two portions. Under its first portion when the defend- 
ant appears and the plaintiff does not appear, the suit 
is to be dismissed. Clearly the word “ defendant 
does not necessarily mean all the defendants, it may 
mean any one of the defendants or it may mean the 
particular defendant with whose case we are con- 
cerned. Under the second portion of the same rule if 
a defendant appears and admits part of the claim, the 
suit is to be decreed against him in part and is to be 
dismissed so far as it relates to the remainder. There 
is no express provision in the second portion under 
which the suit is to be dismissed in its entirety. It 
follows that unless the word defendant ” is taken to 
mean the particular defendant [with whose case we are 
concerned, there would be no ground for the dismissal 
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of the whole suit when one of the several defendants 
appears and admits a part of the claim. The lan- 
guage of the rules is certainly not very happy, but 
on the whole we have come to the conclusion that this 
is the best interpretation which could be put on the 
rules in this order. 

The result would be that the case of each defend- 
ant has to be considered separately. So far as the 
defendant who had appeared is concerned, the suit 
must be deemed to have been dismissed against him 
under rule 8; and the only remedy open to the plain- 
tiffs as against him would be to have it set aside 
under rule 9 : they cannot maintain a second suit. 
But so far as the other defendants, who never appear- 
ed in court, are concerned, the case is one where 
neither party appeared, namely, neither the plain- 
tiffs nor those defendants. The provision of rule 3 
would, therefore, apply as between these two sets of 
parties. 

The learned Judge of this Court has referred t& 
the case of Biihharam v. Ramji (1), decided by the 
officiating Judicial Commissioner of Nagpur, on 
facts which were very similar to the case before us. 
iWe mav also refer to the case of Damu valad 'Diaa v. 
Vdkrya valad 'Nathu Kimhi (2), where Crump, J., 
remarked that it was difficult to follow the reasoning 
that for the purposes of rule 8 it is sufficient if one 
or some of several defendants appear. In his opinion 
it was necessary to take the case of each defendant on 
its own merits. In the case of several defendants the 
consequences of an order of dismissal need not neces- 
sarily be the same for all, the suit being dismi.ssed 
against one set under rule 3 and against others under 
rule 8. 

(1) (1913) 93 Ittdian Cases, 878. (9) (1919) I.L.E., 41 Bom., 767.. 
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We accordingly uphold the decree of the learned 
Judge of this Court and dismiss the appeal with 
costs. 

Appeal dismmed. 


Before Mr. Justice Sulaiman and Mr. Justice Boys. 

KEHEI SINGH (Plaintiff) v. THIEPAL and others 
(Defendants),* 

Act (Local) No. II of 1901 (Agra Tenancy Act), sections 167, 
177 and 193 — Civil Procedure Code, section 115 — Order 
of remand by District Judge under section 177 — Appeal — 
Revision — Jurisdiction of High Court. 

No appeal lies to the High Court against an order of 
remand passed by a District Judge in an appeal from a 
Eevenue Court under section 177 of the Agra Tenancy Act, 
1901. 

Oulzari Lai v. Latif Husain (1) md.Zohra v. Mangu Lai 
<2), followed. 

But the High Court has power to entertain a revision 
■of an order made by a District Judge under section 177 of the 
Agra Tenancy Act, 1901, and is not precluded therefrom by 
section 167 of the Act. 

Per Bovs, J.— Section 167 of the Agra Teii'ancy Act, 
1901, is concerned ordy with original proceedings. 

Ahmadullah Khan v. Murli (3), Kesho Das v. Murat 
Pandey (4), Lalta Prasad v. Kharga (5), Parbhu Narain 
■Singh, Kashi Nareslw. Harbans Lai (6), Gaj Kumar Chandar 
V. Salam-at Ali (1), Muhammad Ehtisham Ali v. Lalfi Singh 
(8), Damher Singh v. Sri Kishan Dass (9), Jamna Prasad 
w. Karan Singh (10) and Chuttan Lai v. Kanhaya Lai (11), 
Teferred to. 

The facts of the case, so far as they are uecevssary 
for the purposes of this report, appear from the 
judgements, 

-n* i t Appeal No. 173 of 1924, from an order of Bam Chandra Saksen a, 
Uistiict Judge of Agra, dated the 16th of August, 1924. 


(I) (1916) I.L.E., 38 All., l8l. 
(3) (1908) 5 A.L.J., 128. 

(5) (1923) I.L.E., 45 All., 836. 
(7) (1919) I.L.E., 42 AIL, 83. 
<9) (1909) 6 A.L.3-., 552. 


(11) a912) 10 A.L.J., 478. 


(2) (1906) I.L.E., 28 AIL, 753. 
(4) (1914) 12 A.L.J.. 867. 

(6) (1916) 14 A.L.J., 281. 

(8) (1918) I.L.E., 41 AIL, 226. 
(10) (1918) I.L.E,, 41 AIL, 28. 
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Pandit Goyinath Kunzru (for Munshi Narain 
Prasad Ashthana), for the appellant. 

Pandit Uma Shankar Baj'pai, for the respond- 
ents. . 
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SuLAiMAN, J. — This is an appeal from an order 
of remand passed by the District Judge in an appeal 
from a revenue court. A preliminary objection has 
been taken that no appeal lies. This objection is 
well-founded. Under section 175 of the Agra 
Tenancy Act no appeal from any decree or order 
passed by any court under that Act lies except as 
therein provided. Under section 177 an appeal is 
provided from a decree of a District Judge passed on 
appeal but no appeal is provided from an order passed 
by a District Judge. It is, therefore, apparent that 
no appeal from his order of remand, which, of course, 
is not a decree, lies to this Court. This view is con- 
cluded by the decision of the Full Bench case of 
Zohra V. Mangu Lai (1), which has been , followed 
recently in the case of Gulzari Lai v. Latif Husain 
(2). 

The learned vakil for the appellant, however, 
contends that an appeal lies under paragraph 11 of 
the Letters Patent of this Court. In our opinion no 
such appeal lies under that paragraph at all. Under 
that paragraph this High Court is constituted a 
court of appeal from the civil courts and has power to 
exercise appellate jurisdiction in such cases as are sub- 
ject to a'p'peal to the said High Court by virtue of any 
kms or regulations now in force. The constitution 
of this High Court as a court of appeal is quite a 
different thing from saying that this Court has juris- 
diction to hear appeals from every decree or order 
passed by a subordinate court. If, therefore, there 
is no law or regulation which allows an appeal to it, 

(1) (1906) I.L.E., 28 AU., 768. /2) (1916) I.L.E., 88 AIL, 181. 
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the High Court cs^unot cissuiuo un uppcllutc jurisdic- 
tion The power of revision mid superintendence, 
however, is much wider. 

The learned vakil for the appellant next urged 
that his appeal should be treated as a revision and 
■ that inasmuch as the learned District Judge has as- 
sumed jurisdiction which was not vested in him, this 
Court should interfere in revision. This argument is 
based on the assumption that no appeal lay to the Dis- 
trict Judge because no question of proprietary title 
had been raised in the first court and no question of 
jurisdiction had been decided by it. The repl} of the 
learned advocate for the respondent is that the High 
Court has no power of revision in a revenue matter at 
all. The question whether the High Court has power 
to interfere in revision has been considered in a num- 
ber of cases which are by no means unanimous and so 
far there is no Full Bench decision on this matter. 
The position is as follows : — 

In at least three cases, Ahmad-ullah Khan v. 
Murli (1), Kesho Das v. Murat Pandey (2) and Lalta 
Prasad v. Kharga (3), an application for revision was 
entertained. Then again in the case of Parhhu 
Narain Singh, Kashi Naresh v. Harbans Lai (4), at 
least one Judge expressed the view that a revision may 
lie from an order passed by a Judge on appeal. On 
the other hand, the other learned Judge in the case 
last mentioned, as well as other learned Judges in the 
cases of Gaj Kumar Chandar v. Salamat Ali (5), and 
Muhammad Ehtisham Ali v. Lalji Singh (6), have 
expressly laid down that the High Court has no 
revisional jurisdiction in cases under the Tenancy 
A.ct. 

If there were no direct authority in point I would 
have no hesitation in saying that there is no provision 

(1) (1908) 5 A.L.J., 128. (2) (1914) 12 A.L.J., 367. 

“ (8) (1923) I.L.a., 45 All., 386. (4) (1916) 14 A.L.J., 281. 

(5) (1919) I.L.R., 42 All., 83. (6) (1918) I.L.B., 41 All., 226. 
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in the Tenancy Act -wliich bars the revisional jurisdic- __ 

tion of the High Court. In the first place, under kehri 
section 193 of the Act the provisions of the Code of 
Civil Procedure, with the exception of certain pro- 
visions mentioned therein, are made applicable so far 
as they are not inconsistent with the Act. Sec- SuUman, J. 
tion 115 of the Code of Civil Procedure, corresponding 
to the old section 622, is not excluded. Primd facie, 
therefore, the revisional section of the Code of Civil 
Procedure is made applicable to suits and proceedings 
under the Tenancy Act unless there are other pro- 
visions of the Act which are repugnant to its appli- 
cation. In cases where it has been held that the High 
Court has no jurisdiction to interfere, reliance has 
been placed solely on the provisions of section 167 of 
the Act. Now section 167 bars suits and applications 
of the nature specified in the fourth schedule and it 
also prevents every court other than a revenue court 
from taking cognizance of any dispute or matter in 
respect of which any such suit or application might 
be brought or made. It seems to us that the present 
application for revision would not be incompetent 
unless it be shown that a suit or application of the 
nature of this application could be brought or made 
in the revenue court as specified in the fourth 
schedule. Eeference has been made to serial No. 51 
in the fourth schedule where an application for 
revision under section 185 of the Act can be filed 
without any fixed period of limitation. But sec- 
tion 185 is expressly confined to revisions to the Board 
of Revenue from subordinate revenue courts. It does 
not refer to revisions from the court of the District 
Judge. It is, therefore, impossible to suggest that 
any application of this nature could have been brought 
or made in the revenue court. It would then follow 
that section 167 cannot be a bar to this application. If 
the argument be accepted that the High Court has no 
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revisional jurisdiction to interfere ut all, then it was 
wholly futile to make section 115 of the Code of Civil 
Procedure applicable to the Act, for no case would 
then be conceivable where a revision would lie and 
section 167 would not be a bar. If the view urged on 
behalf of the appellant were not the correct view, then 
the result would be that an order passed by a District 
Judge without jurisdiction, and howsoever illegal it 
might be, would remain final and be not open to 
revision either by the Board of Eevenue or by the 
High Court. We do not, however, consider it neces- 
sary to refer this case to a larger Bench because it is 
possible to dispose of the case on different grounds. 
In the written statement the defendant had taken 
several pleas including a denial of the relation of 
landlord and tenant and also a plea of want of jurisdic- 
tion of the civil court. The Assistant Collector only 
framed one issue as to whether the relation of landlord 
and tenant existed between the parties or not, and 
decided it by a summary judgement. The learned 
District Judge was of opinion that the suit had not 
been decided in a satisfactory manner, inasmuch as 
the first court did not even take the trouble to go into 
the question whether the tenant had really relinquished 
the holding or whether the alleged relinquishment was 
valid. He did not even come to a definite finding 
whether a surrender had been made, for before the 
mortgagee could be ejected, it was necessary to find 
that a surrender had actually taken place. In view 
of these defects the learned District Judge has set 
aside the decree and remanded the case for re-trial 
after taking such additional evidence as may be 
tendered by the parties. After all, the case will be 
retried after both parties have had full opportunity of 
producing their evidence. No real injustice has been 
done to the parties. It is not a fit case, even as.suni- 
ing that we have power to interfere in revision, in 
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isvliich we ougM to interfere. I would dismiss the _ 
appeal. 

Boys, J.— I agree with the order proposed by my 
learned brother Mr. Justice Sulaiman. The appeal 
is from an order of remand passed by a District Judge 
under section 177 of the Tenancy Act on appeal from 
a decree of an Assistant Collector of the first class. ^ 

It has hardly been contended that an appeal lies 
but we are asked to treat the matter as an application 
under section 115 on the -revisional side. It is con- 
tended for the opposite party that no revision lies and 
the contention is certainly supported by judicial 
authority. 

The relevant sections of the Tenancy Act are sec- 
tions 167, 177, 186j 193 and 196, 

We had to consider the following cases :—D am- 
ber Singh -v. Sri Kishan Dass {l), Parhhu Narain 
Singh, Kashi Naresh r. Harlans Lai (2), Jamna 
Prasad v. Ka,ran Singh (3), Muhammad Ehtisham, Ah 
Y. Lalji Singh (4), and Gaj Kumar C hander v. Sala- 
mat Ali (5). 

We were also referred to Ahmad-ullah Khan v. 
Murli (6), Kesho Das v. Murat Pandey (7) and Lalta 
Prasad v. Kharga (8), but though a revision was in 
fact entertained, the point whether a revision is com- 
petent was not raised in those cases. 

In Chuttan Lai v. Kanhaya Lai (9), the point wms 
. raised but not decided. I shall not, therefore, further 

refer to these last four cases. 

Of the first five cases that I have mentioned it will 
be convenient to give a brief account in order to judge 
exactly how far they are apposite to the facts of the 
present case and in order that it may be possible to 
form a correct estimate as to the steps by which the 

( 1 ) {1910V 6 A.Tj.J., 552, (2) (1916) 14 A.L.J., 281. 

(3) Ssi I LB , n All., 28. (4) I-L-E 41 226. 

YiQTQ'i I Tj H - 42 All,, 83. (6) (1908) 5 A.L.J., 128. 

17 am 12 Il.J , 167’. (8) (1923) I.L.E., 45 All., 836. 

' (9) (1912) 10 A.L.J., 478, 
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proposition may be said to have become nearly estab- 
lished that a revision does not lie. 

In Damber Singh v. Sri Kishan Dass (1), 
Richards and Alston, JJ., had before them an appli- 
cation in revision of an order of an Assistant Collector 
refusing execution. The suit had been filed in the 
court of an Assistant Collector of the first class and 
dismissed. The District Judge held that it should 
not have been tried in a revenue court, but under the 
provisions of sections 177, 196, 197 of the Tenancy 
Act entertained the appeal and decreed the suit. The 
decree-holder applied to the Assistant Collector in 
execution. The Assistant Collector refused the appli- 
cation, and the decree-holder applied to the High 
Court in revision. It was held that a revision was 
barred by section 167 of the Tenancy Act ; and reliance 
was placed on the words “ except in the way of 
appeal.” In support of his right to apply in revision 
the applicant urged that the decree to be executed 
was in fact the decree of the District Judge. 
Richards, J., remarked “ possibly his remedy was to 
apply to the District Judge for execution of the 
decree.” This suggests at least the possibility that an 
application in revision might have been considered 
competent if it had been framed as a revision from the 
order of a District Judge. The actual case dealt with 
the revision by the High Court of an order of an 
Assistant Collector, i.e., an order of a revenue court 
and can have no direct bearing on the case before us. 
The more general effect of some of the remarks I will 
consider later. 

In ParhJiu Narain Singh, Kashi Naresh v. Har- 
bans Lai (2), Piggott and Walsh, JJ., had before 
them a revision of an order of a District Judge under 
section 180 of the Tenancy Act, dismissing a suit on 
second appeal from a Collector. Piggott, J., after 

(1) (LSlOy 6 A.L.J., 562. (2) (1916) 14 A.L.J., 281. 
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holding that in any event the application did not come 
within the narrow compass of the provisions of sec- XEtuu 
tion 115 of the Code of Civil Procedure, further held 
that the revision was wholly excluded by the last clause 
of section 167 of the Tenancy Act; that to entertain a 
revision would amount to “ taking cognizance ” of the Boys ., J . 
dispute or matter i.n respect of which the suit was ' 
brought; and that the fact that section 115 of the 
Code of Civil Procedure is one of the sections made 
applicable by section 193 of the Tenancy Act to pro- 
ceedings under the Tenancy Act did not affect the 
matter, as section 193 was expressly subject to and 
could not over-ride section 167. Walsh, J., differed, 
holding that “ the decision of a District Judge given 
by way of an appeal from a revenue court is a decision 
of the civil court and is therefore subject to revision,” . 
and further that the hearing of the revision would not 
amount to “taking cognizance” of the dispute or 
matter in respect of which the suit was brought. 

In Jamna Prasad v. Karan Singh (1), Abdijl 
Raoof, j., had before him a case in which an appeal 
had been filed under section 177 before a District 
Judge from the decree of an Assistant Collector. The 
District Judge held that no appeal lay to his court 
from the decree of the Assistant Collector and return- 
ed the memorandum of appeal. Abuitl Eaoof, J., 
refused to distinguish the case of Damber Singh v. Sri 
Kishan Dass (2), and following the construction of 
section 167 in that case held that no revision was com- 
petent. I find myself unable to appreciate why the 
learned Judge found himself unable to distinguish the 
case of Damber Singh v. Sri Kishan Dass (2), which, 
as I have noted above, was a case where the court 
was asked to revise, not the order of a District Judge, 
a civil court, but of an Assistant Collector, a revenue 
court. 

(1) (1918) I.L.E., 41 AIL, 38. 


(3) (1919) 6 A.L.J., m . 
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192S 111 Muhammad Ehtisham All v. Lalji Singh (1), 

ebhbi Tudball, J., had before him a revision of an order of 
an Assistant Collector of the first class. The matter 
had not gone before a District Judge. Tudball, 
J., relied on Damber Singh v. Svi Keshan Dass (2), 
Boys, J. referred to Parbhu Narain Singh v. Marbans Lai (}i) 
and pointed out that Walsh, J., would apparently in 
the case of a revision of an order of an Assistant 
Collector have agreed tl\at no revision was competent. 
Tudball, J., further relied on the words “ of the 
nature ” in section 167 and held that the nature of all 
revisions, whether civil, criminal or revenue, was 
alike. The learned Judge further remarked, and it 
is important to note this, that in the matter before 
him the case had not gone into the civil court at all 
because there had been no appeal whatever preferred 
to the District Judge, and there was therefore no order 
before him which could in any sense be deemed to be 
an order of a civil court. This again, as in the case of 
Damber Singh v. Svi Kishan Dass (2), suggests at least 
the possibility that the learned Judge would have 
decided otherwise if he had had before him the order 
of a District Judge. He held that there could be no 
revision of the order of the Assistant Collector. Here 
again the High Court was asked to revise the order of 
an Assistant Collector, a revenue court, and the 
decision can have no direct bearing on the case before 
us. The more general effect of some of the remarks I 
will consider later. 

In Gaj Kumar Chander v. Salamat Ali (4), 
Stuart and Wallach, JJ., had before them a revision 
of an appellate order of a District Judge under sec- 
tion 180. After remarking that only revenue courts 
can deal with original matters, while appellate powers 
are sometimes vested in the revenue and sometimes in 

(1) (1918) I.L.E., 41 All., 226. (2) (1909) 6 A.L.J., 652. 

(3) (1916) 14 A.L.J., 281. '{4) (1919) I.L.E., 42 All., 88. 
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the civil courts, the learned J'udges held that by virtue 
of sections 167 and 193 ‘ ‘ the only power that the High 
Court has to dispose of matters covered by Local Act 
II of 1901 is given by the Act itself; and the power of 
revision is not a power which is so given to it.” They 
held that the fact that there is no exclusion of sec- 
tion 622 (now section 115) in section 193 of the 
Tenancy Act did not affect the question, for the pro- 
visions of the Code of Civil Procedure apply to the 
procedure in suits and other proceedings under the 
Eent Act so far as they are not inconsistent there- 
with. They held, therefore, that no revision lies. 

It will be seen that the question whether an appli- 
cation in^ revision lies against an order of a District 
Judge under section 177 (the case before us) was only 
directly dealt with in Jamna Prasad v. Karan Singh 
(1), but the decisions in Narain Singh, Kashi 

Naresh r. Harhans Lai (2) and. Gaj Kumar Chander v. 
Salamat Ali (^), which were cases- where a District 
Judge acted under section 180, are also analogous. 
Section 177 is expressly referred to in the exception in 
section 185 while section 180 is not, but, whatever may 
be the reason for the omission, it does not seem to 
affect the present question, so I will regard the two 
later cases as also bearing on the case before us where 
the appeal was allowed by section 177. 

In the main reliance was placed in these cases on 
a particular interpretation put on section 167 ; while 
any effect was denied to section 193 on the ground that 
any other interpretation would be in conflict with the 
interpretation already put on section 167. 

I will first deal with these considerations. 

In dealing with section 167 the words “ of the 
nature ” were relied on by Tudball, J. , in Muham- 
mad Ehtisham ’Ali v. Lalji Singh (4), as showing that 

(1) (1918) I.L.E., 41 All., 28. (2) (1916) 14 A.L.J., 281. 

(3) (1919) I.L.E., 42 All., 83. (4) (1918) I.L.E., 41 All., 226. 
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not only revisions by the Board under section 185 
’ (Serial No. 51 of the fourth schedule) were excluded 
from the Jurisdiction of revenue courts, but all revi- 
sions whether by civil, revenue or criminal courts. It 
may be that the words “ of the nature ” were used 
because there are some applications in the fourth 
schedule not further specified by sections (Serial 
Nos. 47, 48 and 49), or by way of precaution because 
there might be found to be analogous cases inclusion of 
which in the sole jurisdiction of revenue courts was 
desirable. But whatever be the reason for the words, 
I cannot believe that the legislature would have 
adopted such a vague method of including in the pro- 
hibition enacted by section 167 such a clearly defined 
class of proceedings as revisions. Nor was it necessary 
to hold this to support the particular decision. The 
fact that a power of revision was conferred on the 
Board by section 185 of the Tenancy Act was sufficient 
to exclude any power of the High Court under section 
115 of the Code of Civil Procedure which otherwise 
might be held to exist in virtue of section 193 of the 
Tenancy Act. 

Next, the words “ esoceft in the way of appeal 
were relied on in Damler Singh v. Sri Kishan Dass (1) 
as showing that no revision lies. I will later state my 
view as to the real scope and intent of section 167 and 
of these words in particular as meant merely to make 
section 167 consistent with section 196; but, even if 
that view be wrong, the words in question could at 
most be intended to make section 167 consistent with 
sections 177, 180 and 196; such a form of words could 
not rightly be used or be interpreted to enact affirm- 
atively anything in regard to revisional jurisdiction 
nor was it necessary to attribute this effect to the words 
in order to support the particular decision. It could 

(1) (1909) 6 A.L.J., 562. 
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be supported for the same reason that I have already 
noted that the decision in Bluhammad Ehtisham Alt 
V. Lalji (1), could be supported. 

Further the words “ take cognizance ” were 
relied on in ParhJiu Narain Singh, Kashi Naresh v. 
Harbans Lai (2) by Piggott, J., as excluding revision. 
Walsh, J., held the contrary. I shall state later, 
when giving my own view, the real scope, in my 
opinion, of these words. 

In more than one case the force of the argument 
that while certain sections of the Code of Civil Pro- 
cedure are by section 193 excluded, section 115 (the old 
section 622) is not excluded was repelled by holding 
that it was excluded as being inconsistent with sec- 
tion 167 of the Tenancy Act. The contention is of 
course sound, if in fact section 167 does really exclude 
revision under section 115 of the Code of Civil Pro- 
cedure ; but that only brings us back to the main ques- 
tion. 

I have now considered earlier judicial authority 
and can find therein nothing that satisfies me that sec- 
tion 167 is any bar to this Court exercising revisional 
jurisdiction in respect of an order passed under sec- 
tion 177 of a District Judge who is undoubtedly a civil 
court. I would add that I am confirmed in my view 
by the absence of any reason for excluding the 
revisional jurisdiction of this Court in regard to a 
subordinate civil court, a District Judge, while allow- 
ing it to the Board, with one exception the reason for 
which is obvious, in regard to subordinate revenue 
courts. 

I am further confirmed in my view by the fact 
that when the legislature considered in section 193 

(1) (1918) I.L.R., 41 All., 226. (2) (1916) 14 A.L.J.,‘281. 
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1926 -vvrith such meticulous care what provisions of the Code 
•gnm-.t of Civil Procedure were to be excluded from importa- 
tion by virtue of section 193 or were to be modified in 
their application, it should have left the exclusion of 
such an important provision as section 115 a matter of 
Boys, j. doubtful inference. 

Further I note that .apparently in both the 
decisions, Damber Singh v. Sn Kishnn Dass (1) and 
Muhammad Ehtisham Ali v. Lalji Singh (2), there are 
remarks, to which I have referred above when sum- 
marizing those cases, which strongly suggest the pos- 
sibility at least that they ivould have been decided 
differently if the revision had been against the order of 
a District Judge. 

I have discussed what, in my opinion, section 167 
does not enact, namely, that it does not affirmatively, 
even indirectly, prohibit revision of an order of a Dis- 
trict Judge. I will now state my view of what sec- 
tion 167 does enact, the really limited scope and intent 
of the section. 

It appears to me that the intention as expressed 
in section 167 is that the section is only concerned with 
the hearing of original suits and applications. This 
view of the section was not raised before us, but it 
appears at the least certainly not untenable and to 
be in accord with the scheme of the Act. 

Before considering in detail the contents of the 
section, I would observe that there is nothing improb- 
able in such a section being confined to original suits 
and other original proceedings. There is not the least 
need for any such section to contain any prohibition 
against appeals or revision from orders of revenue 
courts being heard by other than revenue courts (except 
as provided). It is wholly unnecessary to forbid a 

(1) (1909) 6 A.L.J., 562. (2) (1918) l.L.R., 41 All., 226. 
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civil court to hear a matter in appeal from a revenue 
court, for the jurisdiction of civil courts ordinarily to XEasi 
hear such appeals is already confined by the laws 
constituting such courts to appeals from subordinate 
civil courts, and they could not under any circumstance 
touch an appeal from a revenue court, except where Boys, -j. 
such power was expressly given. Such power is, of 
course, given by sections 177, 180 and 196. But except 
where such power is expressly given, it would be 
entirely impossible to suggest that a civil court could 
have any appellate power at all and therefore any 
prohibition would be entirely superfluous. Mutatis 
mutandis exactly the same reasoning applies to 
revisions. No civil court could possibly entertain a 
revision of an order of a revenue court under the ordi- 
nary powers and laws constituting the civil courts. 
Therefore, there is no need to prohibit the exercise of 
such a revisional power. When we come, however, to 
original suits and proceedings the situation is wholly 
different and a prohibiting section is essential. But 
for such a section civil courts would have co-ordinate 
jurisdiction with revenue courts in very many matters. 

It is, therefore, necessary to prohibit the exercise of 
such jurisdiction by the civil courts, where it is desired 
to confine it to revenue courts. If I have made my 
meaning clear, we should then expect to find in the 
Act a section forbidding the exercise by civil courts of 
original jurisdiction in revenue matters and we should 
not expect to find such a section forbidding them to 
exercise appellate or revisional powers, as such prohi- 
bitions would be superfluous. 

I have thought it convenient to consider first what 
might be expected before considering what we actually 
find, thus inverting the usual course; while, of course, 
recognizing that operative words must be interpreted 
in accordance with what has been actually said and 
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that what might be expected can only be allowed 
weight in support or where ambiguity, if any, exists. 

I will now consider the indications to be found in 
the actual words of the section. The section may be 
divided into its two clauses. In the first clause the 
first phrase which suggests itself for consideration is 
“ all suits and applications.” This phrasing is cer- 
tainly more appropriate to original proceedings. If 
it had been intended to apply to appeals and revisions, 
nothing would have been easier than to say so in plain 
language. In fact, no reference is made in this clause 
in any way whatever to appeals and revisions. I will 
refer later to the reference to appeals in the second 
clause and will endeavour to show that that reference 
is entirely consistent with the view which I am now 
discussing. 

In the second clause we next find the words ‘ ‘ shall 
take cognizance.” In ParhJm Narain Singh, Kashi 
Naresh v. Harlans Lai (1) Piggott, J., held that it 
would be “taking cognizance” of the dispute or 
matter in which the suit was brought, for a higher 
court to deal in revision with the order of a civil court 
(District Judge) on appeal from an order of a revenue 
court. Walsh, J., differed and held that the term 
was not appropriate to the hearing of the revision 
from an appellate order. I have no hesitation in ex- 
pressing my agreement with Walsh, J., for it ap- 
pears to me difficult to hold that the words “ take 
cognizance ” are not very much more appropriate to 
original proceedings and are not almost invariably 
applied to original proceedings. I am not prepared 
to go so far as to say that those words have never been 
applied by the legislature to appellate or revisional 
jurisdiction but I am certainly not aware of any such 
case, though it would not be difficult to quote very 
(1) (1916) 14 A.L.L, 281. 
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many instances of their application to original pro- isas 
ceedings. ' 

Singh 

The next phrase calling for comment in the second 
clause of section 167 is ” except in the way of appeal 
as hereinafter provided.” It is these words which, I 
think, have in some way or other not very clear to me 
appeared to at least one Judge to lend support to the 
view that section 167 excluded revisional jurisdiction. 

So far as I am aware, the words were first referred to 
in Damber Singh v. Sri Kishan Dass (1) where reliance 
was placed on them in a case where there was no ques- 
tion of the revision of an order of a District Judge, but 
revision only of an order of an Assistant Collector re- 
fusing an application for execution. 

In Muhammad Ehtisham A li y. Lalji Singh (2) the 
report of the judgement of Tudball, J., shows that 
when quoting the earlier case, Damber Singh v. Sri 
Kishan Dass (1), the words ‘ ‘except by way of appeal’ ’ 
have been put in italics, suggesting that the learned 
Judge was to some extent influenced by them. That 
again was a case only of a revision of an order of an 
Assistant Collector. I have suggested above when 
outlining those two cases that in neither of them was 
the suggested effect of the words necessary to support 
the decision . I am unable to appreciate that the words 
“ except by way of appeal ” justify any such inference 
at all. In the view that I take, viz. that section 
167 only applies to original proceedings, the words are 
not superfluous or without meaning; but, on the con- 
trary, they are found to be essential and of import to 
effect consistency between section 167 and section 196. 

But for those words it is clear that section 167 would 
be making illegal entirely the hearing of certain ori- 
ginal proceedings in any civil court whilst section 196 

(1) (1909) 6 A.L.J., 562. (2) '(1918) I.L.E., 41 AU., 226. 
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19-25 would be declaring that the hearing of such original 
Tj-igar'" proceedings in a civil court was not in every case to be 
siNOH regarded as invalid. The words, then, “ except in 
TmarAL. way of appeal as hereinafter provided ” are neces- 
sary and have a definite appropriate intention and 
Boys, J, effect if the view which I suggest be correct that sec- 
tion 167 only applies to original proceedings. 

I am, therefore, of opinion, with the greatest res- 
pect for other decisions to the contrary, that decisions 
which proceeded on the assumption that section 167 
has anything to do with appellate or revisional pro- 
ceedings (except to the limited extent that I have 
specified) cannot be supported. I, therefore, hold, 
firstly, that there is nothing in section 167 precluding 
the hearing by the High Court under section 115 of the 
Code of Civil Procedure of a revision of an order 
passed by a District Judge under section 177 of the 
Tenancy Act; and, further, that it is reasonable that 
the High Court should have such power, and that to 
hold that it has such power is in accord with section 
193 of the Tenancy Act ; and, secondly, that section 167 
is only concerned with original proceedings. 

Tor both these reasons I would hold that this 
Court has power to entertain a revision of an order 
made by a District Judge under section 177 of the 
Tenancy Act. 

As some of these considerations were urged before 
us on one side or the other, I have thought it desirable 
to put them on record and to express my opinion 
thereon; and, in fact, we cannot really reject the 
revision on its merits without by implication approv- 
ing the view that a revision lies. 

^ ^ it is not a case in which we 

should refer the matter to a Full Bench, as in the 
course of the hearing we have been satisfied that the 
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application has no merits. I agree, therefore, in the ig^g 
order proposed by my brother. — x 

-l\. In 

Oeder or THE Court. — The appeal is dismissed 
with costs. Thibpal. 

A'pfeal dismissed. 


Before Mr. Justice Lindsay and Mr. Justice Sulaiman. 

SULTAN BEGAM (Decree-holder) v . SAEVI BEGAM ii 

(Judgement-debtor)."^ 

Civil Procedure Code, section AQ; order XXI, rule 11 — Exe- 
cution of decree — Limitation — No vested right in rules of 
procedure or limitation. 

A decree for sale was obtained against two sets of pro- 
perties situated in Bulandshahr and Meerut in 1907. Before 
the final decree was passed on the 10th of August, 1908, part 
of the property situated in the Meerut district was auctioned 
and purchased by one SB on the 25th of March, 1908. An 
order absolute under the old Code was passed on the 10th of 
August, 1908. however, was not impleaded till then. 

After executing his decree in respect of the properties situated 
in. Bulandshahr, the decree-holder obtained on application, 
on the 22nd of December,* 1922, a certificate of transfer of 
the decree to Meerut. When the case went to the Meerut 
court, the present apphcation for execution was made on the 
10th of January, 1923. Objection was raised hj SB that the 
present application, not having been made within three years 
of the last application for execution or any step in aid of exe- 
cution as against her, was barred, and further that the decree 
being more than 12 years old, the application was not main- 
tainable. 

Held, that the present application was barred under the 
provisions of section 4i8 of the Code of Civil Procedure. 
Kaunsilla v. Ishri Singh (1), distinguished. The law of pro- 
cedure and limitation applicable to an application for execu- 
tion would be the law actually in force at the time when the 

**= Eirst Appeal No. 421 of 1924, from a decree of Eaj Eajeshwar Sahai,. 
Subordinate Judge of Meerut, dated the 10th of May, 1924. 

(1) (1910) 32 All., 499. 
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application is made.. The present application was undoubtedly 
under order XXI, rule 11, of the new Code and there was no 
ground for holding that section 48, which is a part of that 
very Code, is inapplicable to this application. Soni Ram v. 
Kmhaiya Lai (1), Bissesioar Sonamut v. Jasoda Lai Choudliry 
(2), Gopal Das v. Tribhowan (3), and Mahant Krishna 
Dayal v. Musammat Sakina Bihi (4), followed. 


The present application for grant of a certificate could 
not be deemed to be a continuation of the proceedings in 
execution taken in respect of the property in Bulandshahr. 
Sundar Singh v. Daru Shankar (5) and Khetpal v. Tikam 
Singh (6), referred to. 

The facts of this case are fully stated in the 
judgement of the Court. 


Munshi Panna Lai, for the appellant. 

Dr. Kailas Nath Katju, for the respondent. 

Lindsay and Sulaiman, JJ. : — This is a decree- 
holder’s appeal arising out of an execution matter. 
The respondents took the objection inter alia that 
the application for execution was barred by the three 
years’ rule under article 182 of the Limitation Act as 
well as by the 12 years’ rule under section 48 of the 
Code of Civil Procedure. 


The objection is based on the following circum- 
stances : — decree for sale was obtained against two 
sets of properties situated in Bulandshahr and Meerut 
in the year 1907. Before the final decree was passed, 
part of the property situated in the Meerut district 


was sold at an auction and purchased by Sarvi Begam 
on the 25th of March, 1908. An order absolute under 
the old Code was passed on the 10th of August, 1908. 
fearvi Begam„' the purchaser, was however not implead- 
ed till then. Subsequently, Sarvi Begam made a gift 
of a portion of her interest in favour of Taimur Ali 

/-i\ r\\ •w* ^ ^ ^ 


(1) (1918) I.L.E., 86 All., 227. 
(8) (1920) I.L.E,, 45 Bom., 365 
(5) (1897) I.L.E,, 20 All., 78. 


(2) (1913) I.L.E., 40 Calc., 704. 
(4) (1916) 1 Pat. L.!., 214. 

(6) (1912) I.L.E., 34 AIL, 396. 
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Shah some time in the year 1305 Fasli, corresponding 1826 
to 1918. Sm/TAK 

Bbgam 

The decree-holder first proceeded to execute his 

Sabvi 

decree in respect of the properties situated in Buland- BBaAn, 
shahr. These execution proceedings went on for 
several years and part of the decretal amount was 
realized by sale of the properties situated in that dis- | 

trict. Ultimately on the 13th of October, 1922, the | 

decree-holder put in an application, which, however, • 

is not on the record of this case, for execution, or 
rather for grant of a certificate of transfer of the \ 

decree to the district of Meerut. On the 22nd of • j: 

December, 1922, a certificate was granted and the " | 

decree was ordered to be transferred to the court of i, 

the Subordinate Judge at Meerut. When the case | 

went to the Meerut court, the present application for f 

execution was made on the 10th of January, 1923. ^ 

Objection was raised by Sarvi Begam that the present 
application, not having been made within three years 
of the last application for execution or any step in aid 
of execution as against her, was barred, and further 
that the decree being more than 12 years old, the appli- 
cation was not maintainable. 

The learned Subordinate Judge has disallowed 
the objection so far as the bar of the 12 years’ rule is 
concerned, but has entertained the other objection and 
dismissed the application. 

The decree-holder comes in appeal and on her be- 
half it is contended that there can be no bar of three 
years’ rule inasmuch as execution proceedings were 
going on against persons interested in the other part 
of the mortgaged properties which were jointly liable 
for the mortgage debt. In the view which we have 
taken of the other point it is not necessary to go into 
this matter. 


I 
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soLTAN ~ barred under the provisions of section 48 of the Code 
of Civil Procedure. The learned Subordinate Judge, 
imiu. disallowed the objection, relied on the case of 

Katinsilla v. Ishri Singh (1). That case was certainly 
in favour of the view which he took, but for reasons- 
which we proceed to mention, that authority is now no 
longer binding on us. 

It cannot be doubted that, although the decree was 
passed at a time when the old Code of Civil Proceduro 
was in force, the application for execution of it is 
made at a time when the new Code is in force. The 
law of procedure and limitation applicable to an 
application for execution would be the law actually in 
force at the time when the application is made. This 
application is undoubtedly under order XXI, rule 11, 
of the new Code and there seems to be no good ground 
for holding that section 48, which is a part of that 
very Code, is inapplicable to this application. 

The argument on behalf of the appellant is that 
as the decree was passed under the old Code the decree- 
holder acquired a vested right to apply for execution 
and that inasmuch as under the old Code there was no 
such bar of 12 years, his right is in no way affected 
by the coming into force of the new Code. This con- 
tention cannot be accepted. The new Code did not in 
any way affect his right to execute the decree which he 
had obtained. It has in no way curtailed his right; 
it has merely placed a bar of limitation as to the period 
of time during which he can apply. There was no 
vested right in the decree-holder to wait for an 
indefinite period of time in order to apply for execu- 
tion. The learned Judges who decided the case above- 
_mentioned were led away by the supposition that the 
decree-holder acquires a vested right not only to apply 


.(1) (1910) I.L.B.. 32 AIL, 499. 



ALLAHABAD SERIES. 




"VOL. XL VIII.] 


125 


for execution but also in the period within which he can 
apply. Their attention was not drawn to an earlier snurAs 
case of this Court reported in the same volume at 
page 33, where a Bench of this Court pointed out at 
page 43 that the law of limitation applicable to a suit 
or proceeding is the law in force at the date of the 
institution of the suit or proceeding unless there is a 
distinct provision to the contrary. This view was 
affirmed by their Lordships of the Privy Council in a 
case between the same parties reported in Soni Ram v. 
Kanhaiya Lai (1). Their Lordships accepted the view 
expressed by this Court and held that the law of limi- 
tation applicable to a suit or proceeding is the law in 
force at the date of the institution of the suit or 
proceeding unless there is a distinct provision to the 
contrary. In view of this authoritative pronounce- 
ment we are no longer bound by the views expressed in 
the case of Kaunsilla y. Ishri Singh (2). We may 
further point out that this view has been accepted by 
the High Courts at Calcutta, Bombay and Patna 
mde : — Bisseswar Sonamut v. Jasoda Lai Chowdhry 
(3), Go-pal Das v. Tribhowan (4) and Mahant Krishna 
Dayal v. Musammat SaJcina Bibi (5). 

The next argument advanced on behalf -of the 
appellant is that the present application is not a fresh 
application for execution at all but that it is really a 
continuation of the execution proceedings which had 
been started by the application of the 13th of October , 

1922, and inasmuch as that application was within 
12 years, the present application being a mere con- 
tinuation of it is not barred. This argument also has 
no force. The previous application for grant of a 
certificate was not an application in the nature of an 
execution and therefore the present application for 

(1) (1918) I.L.E., 35 All., 227. (2) (1910) I.L.E., .32 AIL. 499. 

<8) (1913) I.L.R., 40 Calcr., 704. (4) (1920) I.L.E., 45 Bom., 865. 

(5) (1916) 1 Pat. L.J., 214.. 
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1926 execution cannot be deemed to be a continuation of it. 

Sultan Tb^ execution proceedings pending in the Bulandshahr 
district related to property situated in that district 
and could not relate to the property in the Meerut dis- 
trict. The prayer in the present application is for 
sale of other properties situated in Meerut. That 
such an application for execution is not a continua- 
tion of the original application for grant of certificate 
of transfer is well settled by the authorities of this 
Court. We may refer in this connection to the cases 
of Sundar Singh v. Doru Shankar (1) and Khetfal v. 
Tikam Singh (2). 

We accordingly affirm the decree of the court 
below and dismiss this appeal with costs. 

Affeal dismissed. 



1926 . 
July, C, 
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Before Mr. Justice Sulaiman and Mr. Justice Daniels. 

KISHAN DEI (Defendant) v. SHEO PALTAN (Plain- 
tiff).* 

Hindu law — Marriage — “ Kairao ” marriage — Ahirs — Custom 

— Stridhan. 

Amongst the Ahir caste marriage in the harao form ie well- 
recognized and legitimate. 

Where, therefore, two persons of that caste who had been 
married in the harao form died leaving no issue, it was held 
that the woman’s stridhan would descend to the husband’s 
relations and not to those of the wife. Jagannath Prasad Gupta 
V. RfUnjit Singh (3), Authikesamlu Chetty v. Ramanujam 
Ghetty (4), Oabrielnathaswami v. Valliammai Ammal (5), 
Bhaoni v. Maharaj Singh (6), Moosa H'aji Joonas v. Haft 
Abdul RaMni (7), and ff fra v. Hamji Pema (8), referred to. 

The facts of this case sufficiently appear from the 
judgement. 

* First Appeal No. 172 of 1924, froiti an order of O. 0. Allen, District. 
Judge of Saliaranpur, dated the 18th of June, 1924. 

(1) (1897) I.L.R., 20 All., 78. (2) (1912) I.L.E., 84 All., 89li. 

(8) (1897) I.L.E., 26 Calc., 854. 14) (1909) I.L.E., 82 Mad., 512. 

(6) (1918) 68 Indian Cases, 423. (6) (1881) I.L.E., 8 AIL, 788. 

(7) (1906) I.L.E., 80 B-m., 197. (8) (1912) I.L.E., 87 Bom., 295.. 
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Dr. Kailas Nath'Katju and Babn Saila Nath 
Mukerji, for the appellant. 

Babu Piari Lai Banerji, for the respondent. 

SuLAiMAN, J. — This is a defendant’s appeal 
arising out of a suit for recovery of possession. The 
plaintiff had a brother Paltu who died some six years 
ago. He married a woman named Musammat Mano 
and executed a deed, dated the 29th of January, 1904, 
under which he stated that he had installed her in his 
house [afne ghar men haitha liya hai) and made a wiU 
that after his death she would inherit the whole estate 
and that his brothers would have no right. There was 
a further provision that if he were not to keep her, he 
would pay her Bs. 10 a month regularly. In his life- 
time, however, he executed a deed of gift, dated the 
29th of April, 1917, under which he transferred the 
property in dispute to Musammat Mano. The validity 
of this deed is accepted by the plaintiff and he admits 
that the property thereafter became the stridhan pro- 
perty of Musammat Mano. Paltu died in 1919, and it 
was a part of the plaintiff’s case that after his death 
there was an agreement between him and Musammat 
Mano as well as some other relations that she would 
remain in possession of the property for her life and 
after her death the plaintiff and his brother would get 
it. Apart from this agreement, the plaintiff claimed 
to be the heir of Musammat Mano who died on the 16th 
of April, 1921 , leaving no issue. The defendant is the 
mother of Anand Prakash, who was the son of Nathu 
Singh, a brother of Musammat Mano. The defendant 
denied that the plaintiff was Musammat Mano’s heir, 
and pleaded that she having been married in karaa 
form, her heirs were her relations in the paternal line. 
It was further plea'ded that before her death she had 
executed a will, dated the 14th of April, 1921, under 
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wliich. she had bequeathed the property in favour of 
kishan Anand Prakash. 

Dbi 

smo The court of first instance found that the alleged 

paman. agreement was not established. It found that the 
marriage of Musammat Mano had been a widow re- 
Suiaiman, j. marriage in the karao form. It came to the conclusion 
that her marriage could not be said to have been in the 
Brahma form and that therefore the plaintiff was not 
her heir. It, therefore, dismissed the suit, considering 
it unnecessary to go into the question of the alleged 
will. On appeal the learned District Judge has 
affirmed the finding that the agreement has not been 
established and has also affirmed the finding that Mu- 
sammat Mano’s marriage had been in the harao form. 
He, however, came to the conclusion that it must be 
presumed that her marriage was in the Brahma form 
and that therefore the plaintiff was the legal heir. He 
has accordingly remanded the case in order that the 
other issues may be disposed of. 


The argument of Dr, Katju on behalf of the ap- 
pellant may be summarized as follows : — It is an 
essential feature of the Brahma form of marriage that 
there should be a gift by the father or other legal guar- 
dian of the girl and that as on the first marriage she 
passes into a new gotra, her paternal relations have no 
longer any right left to give her away a second time. 
His contention, therefore, is that a widow re-marriage 
can never be a Brahma form of marriage. He argues 
that, unless the plaintiff establishes that the marriage 
was in one of the four approved forms, he cannot 
succeed. He contends that a harao form of marriage 
does not come within the definition of any of the first 
four forms and that in fact about the time when the 
Mitakshara was written, re-marriages were obsolete 
and therefore not in contemplation. 
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On tlie other hand, the argument of Mr. Piari Lai 
Banerji, on behalf of the respondent, is that no cere- 
monies are absolutely essential for the validity of a 
marriage and that if a re-marriage is allowed by 
custom, the wife has the same rights and status as a 
maiden who has been married. In order to sh 9 w that 
in every case, no matter to which caste the parties 
belong, there is a strong presumption that the marriage 
was in the Brahma form, he relies on the cases of 
Jagannath Prasad Gufta v. Rimjit Singh (1), Authi- 
kesawlu Chetty v. Ramanujam Chetty (2) and Gab- 
rielnathaswami v. Valliummai Ammal (3). He has 
gone further and urged that nowadays only two forms 
exist, namely Brahma and Asura and that if it is not 
shown that the marriage was in the Asura form, the 
irresistible conclusion is that it was in the Brahma 
form. He has pointed out that the findings of the 
courts below being that no price was paid, the mar- 
riage could not have been in the Asura form. 

The rule of succession to stridhan property left by 
a woman married in karoo form ought, in the first 
instance, to be determined with reference to the parti- 
cular custom of the caste. "Where the incidents of thus 
custom can be traced, they will have to be given the 
force of law. The difficulty arises in. a case where no 
particular custom as to inheritance to stridhan is es- 
tablished. 

The rule of succession to stridhan is stated by 
Vijnaneswara in the Mitakshara as follows : — 

“ Of a woman dying without issue, as before stated, and 
who had become a wife by any of the four modes of marriage 
denominated Brahma, Daiva, Arsha and Prajapatya, the pro- 
perty, as before described, belongs in the first place to her 
husband. On failure of him, it goes to his nearest sap’ndas. 
But, in the other forms of marriage called Asura, Gandharba, 

(1) (1897) I.L.E., 2o Calc., 354(336). (2) (ig09)'l.L.E:, 82 Mad., 512. 

(3) (1918) 63 Indian Gases, 423. 
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laas- Eakshasa and Paisacha, the property of a childless woman 

“KlimT" goes to her parents, that is, to her father and mother. The 
Dei succession devolves first (and the reason, has been before ex- 
plained) on the mother, who is virtually exhibited (first) in^ the 
Paman. elliptical phrase pitrigand, implying “ goes ” igachchhati) to 
both parents {pito/raii) , that is, to the mother and to tue father. 

„ , . , On failure of them, their next-of-kin take the succession.” 

SuUtman, J. 

This passage is a commentary on the text of Yaj- 
navalkya which is as follows : — 

‘‘ The property of a childless woman married in one of the 
four forms denominated Brahma, etc., goes to her husband; 
but if she leave progeny, it will go to her (daughter’s) daugh- 
ters : and in other forms of marriage (as the Asura, etc.) it 
goes to her father (and mother on failure of her own issue).” 

Now if it were possible to say that the karao form 
of marriage is identical with any of the eight forms 
mentioned above, there would be no difficulty in decid- 
ing which rule of succession should prevail. The diffi- 
culty arises when the customary form of marriage is. 
not identical with any of those forms. 

Now if we examine the definitions of the various 
forms of marriage, we will find that the classification 
into eight forms was not logically exhaustive. It is 
possible to conceive of a form of marriage which is al 
mixture and is not strictly identical with any of these 
eight forms. The Hindu law recognizes custom as a 
matter of paramount importance, and custom, if it is 
established, can over-ride the written law. It is, 
therefore, manifest that we may have customary forms 
of marriage which are perfectly valid and which ' da 
not strictly come within the definitions of any of these 
eight forms. In a vast country like India with so 
many castes living in so many different places, multi- 
farious forms of marriage allowed by custom can and 
have come into existence. It would, therefore, be 
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inappropriate to put them in any of these eight cate- 1025. 
gories. kishm? 

Similarly there may be statutory forms, e.g., 
marriage under the Widows Re-marriage Act, which 
aJso may be difficult to class under any of the above 
forms. 

T- i 1 n 1 Sulaimun, J. 

1 am, tnereiore, not prepared to accept the con- 
tention of the learned advocate for the appellant that 
a widow re-marriage can never be deemed to be in the 
Brahma form. Nor am I prepared to accept the argu- 
ment of the learned advocate for the respondent that 
only two forms, Brahma and Asura, are now in exist- 
ence and the rest are obsolete. When customary forms 
of marriage are allowed, they may be (provided such is 
the custom) in any one of the eight forms, or an ap- 
proach to any one of them. I do not think it is correct 
to say that unless it be shown that the customary mar- 
riage was in the Asura form, it must always be con- 
clti^ively presumed that it was in the Brahma form. In 
my (pinion when the particulars of a customary form 
of marriage are known then the question of the pre- 
sumption that it was in the Brahma form becomes of 
very little importance. That presumption substan- 
tially arises only when all that is known is that a mar- 
riage did take place. In such cases the presumption is 
that the marriage was in the Brahma form, no matter 
what the caste of the parties be. But when the in- 
cidents and the circumstances attending the customary 
form of marriage are known, the presumption can no 
longer be applied and the court must find of what form 
it is. When facts are proved, the question of what 
form the marriage is becomes a question of law. 

It is true that the basic principle underlying the 
first four forms of marriage as well as the fifth form 
is the gift of the girl by her father or other lawful 
guardian. The Asura form is distinguished from the 
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first four forms because of the pecuniary considera- 
tion. On the other hand, the last three forms of 
marriage do not contemplate any formal gift by the 
guardian, though in the ease of Gandharba marriage 
the choice by the girl may be followed by the ordinary 
ceremonies. 

When re-marriage is allowed by the custom of a 
caste, such a marriage may not have any disapproba- 
tion attaching to it. On the other hand, even among 
castes which allow the validity of re-marriages, such 
marriages may be regarded as not a praiseworthy and 
superior form but a blameworthy and inferior form of 
marriage. In my opinion the rule of succession ought 
to vary according as the marriage is not or is blame- 
worthy. For instance if a virgin widow has not 
passed out of her parent’s family and is still under its 
control, and her parents or other legal guardians in 
pursuance of the caste custom which allows such mar- 
riages give her away in marriage a second time as if 
she were a maiden, the marriage though a widow-mar- 
riage would undoubtedly be in the Brahma form' if 
there is no social censure attaching to it. On the 
other hand, if a widow, who is not a virgin, herself 
enters into a matrimonial alliance in a form considered 
blameworthy by the caste, though recognized by custom 
as valid, and there is no gift of her by her legal guar- 
dians, it may be difficult to see any analogy between 
such a marriage and the Brahma form of marriage 
even though there be no consideration paid to her guar- 
dians. It may rather be an approach to the Gan- 
dharba form where the marriage takes place with the 
mutual desire of the parties. In this latter case, it 
would be of an inferior form, particularly when such 
a marriage is looked down upon by the caste people ; 
but if such a marriage is not considered the least 
blameworthy, it would be deemed to be of the Brahma 
form. 
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The learned advocate for the respondent has 1925 - 
referred us to the case of Bhaoni v. Maharaj Singh — 
(1), where it was remarked that the Gandharba form, lm 

which was nothing more or less than concubinage, had smo 

become obsolete as a form of marriage giving the 
status of wife and making the offspring legitimate. 

What the learned Judges meant was that in the 
absence of any custom to that effect such a marriage 
was not valid in law. They could not have meant to 
lay down that Gandharba marriages were wholly non- 
existent and cannot be recognized even if they are 
allowed by custom. 

That the quality of marriage is also a considera- 
tion is apparent from a curious case which came up 
before the Bombay High Court, namely, that of Moosa 
Haji Joonas V. JSaji Abdul Rahimr (2). In that case 
the parties to the marriage were Cutchi Memons who 
performed their marriages in accordance with the 
Muhammadan law but who under a special 
custom were -governed by the Hindu law of inherit- 
ance and succession. The marriage obviously was 
not in any of the Hindu forms of marriage and yet the 
learned Judges of the Bombay High Court held that, 
inasmuch as the particular marriage was in the highest 
form of union known to Cutchi Memons and was free 
f7'0in all that was reprehensible and that could call 
for censure,' it corresponded with the four approved 
kinds of marriage under the Hindu system and was 
distinguishable from the four disapproved. They 
accordingly held that the rule of devolution was the 
one applied to marriages of the approved form. 

Even in the case of Hira v. Hansji Pema (3), 
where a re-marriage of a divorced Koli woman was 
held to be of the Brahma form, the learned Judges 

(1) (1881) I.L.E., 3 AU., 788. (2) (1905) I.L.E., 80 Bom., 197. 


(8) (1912) I.L.R., 37 Bom., 295. 
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- 1925. remarked Admittedly re-marriage between parties 
of the Koli caste is valid, and there is nothing before 
us to suggest that the people of that caste regard it 
smo with any social censure or disafproml. This seems 
^*“**'‘ to us to be a capital consideration when we are ad- 
ministering a system of jurisprudence where est- 
-SuUiman, j. a,biished custom plays such an important part as it 
does in Hindu Law.” 

Similarly, in the case reported in Authikesavulu 
Chetty V. Ramanujam Chetty ( 1 ) though it was held 
that “ in the absence of any proof to the contrary the 
marriage must be presumed to be in one of the ap- 
proved forms,” the learned Judges remarked that the 
presumption of Hindu Law must be applied only with 
some caution to marriage among the (Kaveraia) 
” caste. . . . The case, therefore, has to be decided 
upon the evidence given by the parties without the aid 
of any presumption in favour of either side.” 

The question unfortunately arises before ns in 
the abstract form whether the widow re-marriage in 
the karao form is a Brahma form of marriage or not. 
The plaintiff led evidence to prove that Musammat 
Mano was a virgin maiden and that she was married 
in the Brahma form and the ceremony of going round 
the seven steps was also performed. On the other 
hand, the defendant led evidence to show that she was 
a widow and that there was no fhera ceremony and 
no worship at all and in fact some price was paid for 
the marriage. Though the courts below have rejected 
the plaintiff’s evidence that she was a virgin maiden 
and have accepted the defendant’s evidence that she 
had been a widow, they have not thought it necessary 
to find in detail the actual ceremonies, if any, which 
took place, nor have they found whether e, karao form 

(1) (1909) I.L.E.. 32 Mad., 612 (516). 
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of marriage is considered an inferior form of mar- 1925. 
ri age and regarded with disapprobation or not. They 
have, however, found that no price was in fact paid. 

It seems to me that one of the important questions 
which can enable us to determine whether the mar- 
riage is in an approved or disapproved form has been 
left unanswered. I have, therefore, thought it essen- 
tial to examine for myself the evidence of both 
parties. 

I find that out of the ten witnesses produced by 
the plaintiff, only four speak of Musammat Mano’s 
marriage. They, however, go so far as to deny that 
it was in the hamo form. In cross-examination they 
were not questioned as to whether harao marriages 
are regarded with disapprobation by the caste. Out 
of the fourteen witnesses examined by the defendant 
five speak of her marriage. They say that she was a 
widow and was married in the karao form without 
any 'phera ceremony. They do not go on to state that a 
karao marriage, though recognized by custom as 
legal, is considered by the Ahir caste an inferior form 
of marriage and is not looked upon with approbation. 

When a particular form of marriage is recog- 
nized by custom, it is to be presumed that the caste 
approves of it and no social censure attaches to it, 
unless the contrary is established. The burden lies 
on the person who asserts the contrary. In the 
present case when there is no evidence of any kind 
that a karao marriage is regarded by the Ahir caste 
with disapprobation and generally censured, I must 
hold that the defendant has failed to discharge the 
burden that lay on her. It must, therefore, be 
assumed that the marriage was in one of the approved 
forms, and the plaintiff is the heir to hst stridhan. I 
would on this ground uphold the order of the District 
Judge. 
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Daniels, J The property in dispute in this 
case was the stridhan property of Musammat Mano 
now dead. Musammat Mano was a widow and was 
married by Jcarao marriage to Paltu Ram. The 
parties are Ahirs and it is common ground that in 
this caste the marriage of widows in the karao form 
is recognized and constitutes valid marriage. It is, 
therefore, unnecessary to go into the question what 
formalities are neeessary or were observed in this 
form of marriage. Paltu Ram made a gift of the 
property in suit to Musammat Mano in 1917. Paltu 
Ram died in 1919. Musammat Mano died in 1921. 
The plaintifi Sheo Paltan is Paltu Ram’s brother, 
and his claim, so far as it is now in controversy, rests 
on the ground that except where the marriage is in a 
disapproved form, the stridhan is inherited in the 
absence of issue by the husband and his sapindas. 
The original defendant was Anand Prakash, a 
nephew (brother’s son) of Musammat Mano. He 
died during the suit and was succeeded by his mother, 
Musammat Kishan Dei. Her defence, so far as it is 
now material, is twofold. She alleges that Musam- 
mat Mano executed a will in favour of her son, and 
she asserts the marriage was not in an approved form 
and that in consequence, even on an intestacy, the 
stridhan goes to the wife’s relations and not to those 
of her husband. The question of the will remains 
to be tried. The Subordinate Judge held that the 
plaintiff had failed to prove that the marriage was in 
the Brahma form, the only approved form now sur- 
viving; he was, therefore, not a possible heir even in 
the absence of a will and had no cause of action for 
the suit. The suit was accordingly dismissed. The 
learned District Judge holds that there is a presump- 
tion that every valid marriage is in an approved form 
and that the defendant had failed to rebut that 
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presumption. It was not suggested before the District 
Judge that the marriage could be included in either of 
the four recognized disapproved forms, viz., Asura, 
Gandharba, Rakshasa and Paisacha. The learned 
District Judge, therefore, held the marriage to be in 
an approved form and plaintiff to be entitled to succeed 
in the absence of a will. He, therefore, remanded the 
case for decision on the merits. Against that order 
the present appeal has been filed. 

In this Court the defendant appellant relies on 
the description of a Brahma marriage given by Manu 
as being “ the gift of a daughter, clad only in a single 
robe, to a man learned in the Veda, whom her father 
voluntarily invites and respectfully receives.” He 
argues that a giving by the father is an essential part 
of this definition, and that it is entirely inapplicable 
to the marriage of a widow where there is no giving 
by the father and she herself is a principal in the 
transaction. As the girl passed into another goira 
by her marriage, only a virgin could be married in 
this form. The plaintiff respondent relies on the line 
of 'reasoning adopted by the District Judge, and argues 
further that a Brahma marriage cannot be limited by 
the narrow terms of Manu’s definition which has long 
become obsolete. The requirement that the husband 
.shall be learned in the Veda shows how archaic the 
description is. As the other forms became obsolete 
the conception of a Brahma marriage widened so as 
to include all valid marriages with the exception of 
the Asura, the only disapproved form which still sur- 
vives, and any valid marriage which is not in the 
Asura form will necessarily be treated as a Brahma 
marriage. 

Now it is obvious that we are dealing here with 
a state of things not contemplated by Manu or Vijna- 
neswara. In no respect has Hindu society changed 
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and pipgressed more since the laws of Mann than in 
3 ts conception of marriage. Six of the eight forms 
mentioned by him have wholly disappeared. It is 
probable that in very early times widow re-marriage 
was allowable, but at the era of the Mitakshara, and 
ever/at. the earlier period when the Manavadharma- 
sb^^stra received its final form, it had long ceased to be 
recognized.. They do not, therefore, provide for it, 
and though they do emphatically assert the binding 
force of custom, they say nothing as to the class in 
which marriages recognized as valid by custom shall 
fall. 

Nevertheless some progress has been made in 
adapting the law to modern social conditions, and we 
ought in dealing with this case to apply the same 
principles which have already obtained recognition 
from the courts. The leading principle is that a mar- 
riage is presumed to be in an approved form unless it 
is shown to be in a disapproved form. This is a 
reasonable principle and is not contradicted by any- 
thing in the Hindu texts. If a marriage is valid at 
all, the natural presumption is that it is valid in all 
respects and carries the full privileges and obligations 
of an approved marriage, and the burden of proving 
that its results fall short of this is on the person who 
asierts it. 

The presumption in favour of a in'arriage being 
in an approved form is supported by numerous au- 
thorities, commencing with Mussumat Thahur Deyhee 
V. Rai Baluh Ram (1), and including Jagamnath 
Prasad Gupta v. Runjit Singh (2), Authihesa- 
mlu Chetty y. Ramanujam Chetiy (3), Muthan 
cutty V. Ramaswamy Chetiy (4), and sevefal Bom- 
bay cases. In Hira v. 'Hansji Pema (5), the marriage 
§ S M!' - S » J?:?. ? o*.. mm. 


32 Mad., 612. (4) (1906) 16 650, 

(5) (1912) I.L.E,, 37 Bom., 296, 
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of a divorced woman of the Koli caste was treated 
as being in an approved form. This is a strong au- 
thority against the view that only the marriage of a 
virgin can be treated as approved. The same 
principle has been applied in Moosa Haji Joonas v. 
Haji Abdul Rahim (1), to a marriage which, being 
between persons who were only partly governed by 
Hindu law, was admittedly not strictly in any form 
contemplated by Manu, and there seems no reason 
why it should not equally apply to marriages which 
'derive their validity from custom. The binding force 
of custom among Hindus has been clearly laid down 
in the Shastras, and it would be superfluous to cite 
texts or other authorities in support of it, 

A suggestion was made in the course of argu - 
ment in this Court that a karao marriage, being con- 
tracted by the consent of the parties, should be iden- 
tified with the Gandharba form of marriage men- 
tioned by Manu. No such suggestion was made in 
the court below, and it cannot be too strongly re- 
pudiated. As Mayne points out in his Hindu Law, 
Chapter TV, the different forms of marriage enu- 
merated by Manu relate to difierent stages of social 
progress and their antiquity is in inverse ratio to^tlie 
order in which they are mentioned. Gandharba i&* 
one of the three most primitive, and is really nothing 
more than the unregulated indulgence of lust. As 
was pointed out in Bhaoni v. Maharaj Singh (2), 
no ceremonies were necessary (I am aware that the 
Madras High Court has differed, but the Allahabad 
view is historically the more correct), and as such 
was allowable to soldiers, to whom much was allowed 
which would not be tolerated in ordinary citizens. 
To identify modern forms of marriage, such as those 
proposed by Dr. Gaur’s Marriage Bill or allowed by 

(1) (1905) I.L.E., 30 Bom., 197.' (2) (1881) I.L.E., 8 AIL, 738. 
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Hindu Widows Ee-marriage Act, with this primi- 
Eisean tive and obsolete form would be historically; unsound 
V and socially reactionary. To quote Mayne again,* 
PA^N. “ This form belongs to a time when the notion of 
marriage involved no notion of permanence or exclu- 
siveness. Its definition implies nothing more than 
fornication. It is difficult to see how such a connec- 
tion could be treated at present as constituting a mar- 
riage, with the incidents and results of such a union.” 
(P. 100, Eighth edition). 

The view taken by the learned Judge is, there- 
fore, in my opinion, correct, and I would dismiss this 
appeal with costs. 

By the Court. — This appeal is dismissed with 
costs. 

A'p'peal dismissed. 
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Wy, 6. Before Mr. Justice Banerji. 


*! I EMPEROR V. RAM HARAKH PATHAK.* i 

11 I ' . 

; Act No. XLV of 1860 (Indian Penal Code), section 30 — 

j ■ ^ “ Valuable security ” — “ Is or purports to be ” — Docu- • 

nient purporting to create rights in immovable property, 
but deficient as regards mode of execution. 

; The use of the words “which is or purports to be ’’ 

I in section 30 of the Indian Penal Code indicates tliat a docu- ■ 

■ ment, which, upon certain evidence being given, may be [ 

Ireld to be invalid, but on the face of it creates, or purports to 
• create, a right in immpvable property, although a decree could 

not be passed upon the document, is contemplated within the 
purview of that section. . 

Einperor V. Jawahir Thakur (1), md Ramaswami Ayyar 
7. The King-Emperor (2), distinguished. 


_ * Criminai Appeal No. 4*35 of 1925, from an order of Partab SingTi, 
Additional Sessions Judge of Basti, dated the 22nd of May, 1925. 
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The facts of this case are fully stated in the 
judgement of the Court. Empebok 

Dr. N. C. Vaish, for the appellant. ^ tum 

The Govermnent Pleader (Mr. Sankar Saran) pa^ak' 
for the Crown. 

Banerji, J. — The appellant has been convicted 
by the Additional Sessions Judge of Basti under sec- 
tion 447, Indian Penal Code, and sentenced to 2^ 
years’ rigorous imprisonment. 

The charge against him is that he destroyed a 
patta which he and Sheo Agyan had executed in 
favour of Sheobalak, son of Jagai, on the 11th of 
Pebruary, 1925. 

It appears that there was a suit filed in the court 
of the Munsif of Basti by the accused and some' 
others against Jagai for a declaration that certain 
land was their khudkasht. Jagai defended the suit 
on the ground that the land was his occupancy 
tenancy. Jagai was referred by the Munsif under the 
provisions of section 202 of the Tenancy Act to the 
revenue court to get his status qua this land dec- 
lared. In the meantime a riot took place in the 
village, and he, the appellant, and several others 
were prosecuted for offences of rioting and hurt. 

While that case was pending, a patta (together with a 
kahuliat) was executed on the 1st of October, 1924, in 
favour of Sheobalak, son of Jagai, relating to the 
land which was in dispute in the court of the Munsif. 

This patta along with many others were executed the 
same day, and this patta was kept with Thakur 
Ansman Singh, vakil, at whose house they were 
executed, on condition that the entire litigation, both 
civil and criminal, was to be compromised after 
which the patta would be registered, and ThaKur 
Ansman Singh was to hand over the patfa to the adver- 
sary of the party that did not carry out the terms of 
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_!!!!_ compromise. The land comprised in the patta 
bmpsrob belonged to a family of six, of which Earn Haraldi 
eIm and Sheo Agyan were members, and the patta, al- 
though written on behalf of all the members of the 
family, was only signed by Ram Harakh and Sheo- 
balak. 

After this Jagai confessed judgment in the civM 
case and a decree was recorded by the Munsif against 
him. It appears that an attempt was made to com- 
promise the riot case, but the trying magistrate did 
not allow the case to be compromised. The result 
was that Ram Harakh and others were convicted and 
sentenced to substantial fines., Ram Harakh refused 
to register the patta and thereupon Jagai instituted 
a suit to set aside the “ confession decree ” on the. 
ground of fraud. This suit was instituted on the 
18th of November, 1924, against all six members of 
the family whose names appear in the first part of the 
patta, praying that the patta be registered. On the 
4th of January, 1925, a written statement was filed 
by Ram Harakh and Sheo Agyan in that suit, and 
the averments of fact with reference to this patta 
were not traversed ‘by these two persons. Various 
legal pleas were taken as to the validity of the patta, 
but, as I have stated, there is* no controversy as to 
v/hat was written in the patta. It appears that on 
the 11th of February the clerk of Ansman Singh gave 
this patta to Jagai, and Ram Harakh and Jagai had 
a dispute as to the possession of this document, the 
result of which was that a portion of it was left in 
possession of Jagai, and another portion in that of the 
accused Ram Harakh. These are the main facts upon 
Avhich the charge has been framed against Ram 
Harakh. Jagai has in court given details which are 
at variance v^ith those given by him in the first report, 
but there can be no doubt, whether the account given 
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by Jagai in the first report is correct or whether the__]^^f_ 
account now given by him is correct, that the patta Bmpeeor 
was torn in a struggle between Jagai and Earn eam 
H arakh, and that it is proved beyond all doubt, and pato^. 
that the account given of it by Balramjit, to whom 
Jagai made a statement immediately after the occur- 
rence, is substantially correct. The points for consi- 
deration in this case are : — 

(1) whether the document was or was not a 
valuable security, and (2) whether Eam 
Harakh destroyed the document - with 
intent to cause damage or injury to 
Jagai. 

It has been argued by the learned counsel for the 
appellant that this document was not a valuable secu- 
rity, inasmuch as the document purports to have 
been executed by six persons, but that two only signed 
the document, and that therefore it was not a docu- 
ment which could be said to be a valuable security 
' within the meaning of section 30 of the Indian Penal 
Code. I am, however, of opinion that the document 
comes within the definition of valuable security in 
section 30. That document purports to create a legal 
right in Sheobalak in the land referred to therein. 

The use of the words “ which is or purports to 
be ” in section 30 of the Indian Penal Code to my 
mind indicates that a document, which, upon certain 
evidence being given, may be held to be invalid, but on 
the face of it creates, or purports to create, a right in 
immovable property, although a decree could not be 
passed upon the document, is contemplated within the 
purview of that section. Had it not been so, any 
forged document, if the forgery was admitted, or any 
document which was not executed or stamped accord- 
ing to law and on which' no decree could be passed by a 
civil court, could not be called a valuable security. In 
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this case we have not the written statement in the 
bmpebob civil suit of the other four members of the family. If 
eam the two persons, namely, EamiHarakh and Sheo Agyan 
pathak. had signed the document as representing the family, 
there was nothing illegal in that. Eeference has 
been made to the cases of Era'peror v. JawaMr Thahur 

(1) , and Ramaswartii Ayyar v. The Kmg-Emperor 

(2) , by the Government Pleader. I do not think that 
these cases have any bearing on the point before me. 
They are clearly distinguishable. 

With regard to the next point, I am of opinion 
that the prosecution has not been able to show that 
the act of Earn Harakh in destroying the patta was 
done with the intention of causing any damage or 
injury to Jagai. The facts as set out in the plaint pf 
Jagai in the civil suit are admitted by the accused. It 
is admitted that the patta only bore the signature of 
Earn Harakh and Sheo Agyan. There is no controversy 
on any point regarding the facts, and I do not see 
how it could be said that Earn Harakh in any way 
intended to cause damage or injury to Jagai, and, 
in the absence of any such intention, the charge under 
section 477 of the Indian Penal Code fails. I am, 
therefore, of opinion that the act of Earn Harakh was 
not proved by the prosecution to have been with intent 
to cause damage or injury. The act of destroying 
the patta may have been a very foolish act, but I am 
of opinion that the conviction of Earn Harakh under 
section 477 of the Indian Penal Code cannot be main- 
tained. I, therefore, set aside the conviction and 
sentence of Earn Harakh. He need not .surrender to 
his bail. ■ 

Conviction eet aside. 


(3) (1917) I.L.E., 41 Mad., 689. 
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APPELLATE CIVIL. 

Before Sir Grimwood, Hears, Knight, Chief Justice, and 1925 

Mr. Justice Lindsay. October, 22. 

c" EAM liUNWAR (Defendant) v . GO VEND EAM and 

OTHERS (Plaintiffs)'.* 

Mortgage — Property remaining after redemption in the hands , 

^ of the mortgagee and afterwards of his widow to the 

exclusion of his sons — Adverse possession — Original 

mortgage no longer subsisting. 

Where money due on a, mortgage had been paid, but the 
mortgagee, notwithstanding this, remained in possession of 
the mortgaged property, and on his death his widow, in spite 
of the fact that there were sons of the mortgagee in existence, 
took possession and remained in possession for a series of 
years, it w'as held that the widow’s possession was adverse to 
persons claiming as purchasers of the equity of redemption and 
they could not be allowed to set up their rights under the 
original mortgage, which had long since ceased to exist. 

The facts of this case are fully stated in the 
judgement. 

Munshi Harihans Sahai and Babu Lalit Mohan 
Banerji, for the appellant. 

Babu Saila Nath Mukerji, for the respondents. 

Hears, C. J., and Lindsay, J. : — ^After hearing 
the arguments in this case we have come to the con- 
clusion that the appeal must be allowed, the decision 
of the Judge of this Court reversed and the decree of 
the first appellate court restored. 

The suit as framed was a suit for redemption in 
which the defendant was one Musammat Ram Kun- 
war, who is now before us as the appellant. 

It appears that on the 22nd of November, 1884, 
one Pahar Singh executed a mortgage in favour of 
four persons, one of whom was Ram Prasad. The 

* Appeal No. 121 of 1924, under seotion 10 of the Letters Patent. 

12 ^ ■ 
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amount of the mortgage money was Rs. 1,000 and 
admittedly Ram Prasad was interested in this money 
to the extent of one-fifth only. 

On the l7th of October, 1890, Pahar Singh the 
mortgagor sold some other property of his to three of 
these mortgagees and he left with them a sum of 
Rs. 938 in order to discharge the mortgage of 1884. 
It has been found, and has not been questioned, that 
Rs. 938 represented the full amount of the mortgage 
debt at the time this transaction took place. 

It is further proved that Ram Prasad, who, as 
we have said, was interested to the extent of 1 / 5th in 
this mortgage, received his proportionate share of 
this money. A further fact which is established by 
the evidence on the record is that when this money 
was paid in pursuance of the contract made on the 
l7th of October, 1890, the mortgage deed which was 
executed on the 22nd of November, 1884, was returned 
to the mortgagor Pahar Singh. 

After this transaction had taken place, it seems 
that Pahar Singh, in the year 1891, made a mortgage 
of this property which had been so released to certain 
other persons by way of conditional sale. In the 
year 1894 these mortgagees got a decree for fore- 
closure, the property was brought to sale in the year 
1896 and after the sale had taken place there was a 
suit for pre-emption which ended in the property 
being transferred to the plaintiffs in the present suit. 
They got a pre-emption decree on the 26th of April, 
1898. 

It appears that, notwithstanding the payment of 
the mortgage debt in the year 1890, the portion of the 
mortgaged property in which Ram Prasad was interest- 
ed remained in possession of Ram Prasad and after 
Ram Prasad’s death, which it seems took place in or 
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about the year 1892, this property came into the pos- 
session of his widow Miisammat Earn Kunwa r, who 
is the appellant before us. 

The plaintiffs, whose title, as we have said, dates 
back to 1898, brought this suit in the year 1920 
against Musammat Ram Kunwar. The position 
which they took up in the case was that the mortgage 
of the year 1884 was still subsisting, that the defend- 
ant Musammat Ram Kimwar was in the position of 
a mortgagee and that they were entitled to redeem the 
property as purchasers of the equity of redemption. 
A number of defences were raised. The only one 
with which we are concerned was whether the plain- 
tiffs were entitled to succeed on the case so brought. 
The case put forward by Musammat Ram Kunwar 
was that there was no mortgage in existence and that 
she had been in adverse possession of this property for 
more than 12 years. 

The court of first instance dismissed the suit and 
gave effect to the plea of adverse posse' sion raised by 
the lady and this decree was affirmed in apppal by the 
Subordinate Judge of Mainpuri. There was a 
second appeal to this Court and the learned Judge has 
taken the view that the mortgage was still in exist- 
ence, that Musammat Ram Kunwar could not be 
heard to set up any adverse title to the property and 
that consequently the plaintiffs were entitled to have 
a decree for redemption. 

Before us it has been argued that this view taken 
by the learned Judge of this Court is erroneous. We 
are of opinion that the learned Judge fell into error 
in dealing with this question of adverse possession. 

To go back to the beginning of things, it is clear 
that the original mortgagor of the property in the 
year 1884 was Pahar Singh. It is further quite 
clear that when Pahar Singh in the year 1890 sold 
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some other property to some of the mortgagees and 
arranged for the discharge of the mortgage debt that 
after .the payment of this money the person who was 
entitled to immediate possession of the property mort- 
gaged in 1884 was Pahar Singh and no one else. It 
is quite clear that the other three mortgagees who had 
entered into the transaction of sale with Pahar Singh 
in 1890 had no right whatever to this mortgaged pro- 
perty. Undoubtedly the mortgaged property was to 
return to Pahar Singh. 

Ram Prasad, as we have said, died some time 
after the year 1890. It is an admitted fact that Ram 
Prasad left sons who are still in existence and who, 
according to the Hindu law, were his heirs and entit- 
led to possession of all his property. On the other 
hand, it is equally clear that Musammat Ram Kun- 
war, the widow of Ram Prasad, had in the presence 
of her sons no right whatever to any property belong- 
ing to her husband. It is admitted, however, that 
ever since the death of Ram Prasad this lady has been 
in possession to the exclusion of her sons and all other 
persons, and that being so, it is difficult to see how 
her plea of adverse possession of this property can be 
repelled. 

We do not agree with the view which was taken 
by the learned Judge of this Court. He seems to 
have been of opinion that the widow of Ram Prasad 
could not hold adversely to the mortgagor Pahar 
Singh or his representatives. He thought that the 
widow’s possession might be adverse to her own sons 
but he held that any right she had would not be a 
right adverse to Pahar Singh. In our opinion this 
is not so, for at the time she entered into possession 
the person who was entitled to immediate possession 
of this property was, as we have said, Pahar Singh 
bimself. 
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While it may be that possession which can be re- 
ferred to € lawful origin is not to be deemed to be 
adverse, it is quite clear in the present case that the 
possession of the widow Musamniat Ram Kunwar 
never had any rightful origin. On all hands it must 
be admitted that she took possession as a trespasser. 
It cannot, therefore, be said that her possession can 
be referred back to the possession which her husband 
originally acquired in his capacity as mortgagee. 
Her possession at once became adverse as against the 
person who was then entitled to immediate possession, 
namely, Pahar Singh. The plaintiffs in the present 
suit derived their title from Pahar Singh and are in 
the same position as he would have been had he been 
alive now. In other words, having been entitled to 
immediate possession of the property and havihg 
failed to bring their suit within twelve years from the 
date on which they became so entitled, their title to the 
property has been lost. 

We hold, therefore, that the rights of this litiga- 
tion are with Musammat Ram Kunwar, the defendant 
appellant, and for the reasons just given we set aside 
the decree of the learned Judge of this Court and 
restore the decree of the first appehate court. The 
appellant is entitled to all her costs in this Court. 

A'p'peal allowed. 
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^ Before Mr. Justice Sulaiman and Mr. Justice Mukerji. 

MULRAJ (Plaintiff) v . INDAE SINGH a%d others 
(Defendants).* 

Act No. IV of 1882 {Transfer of Property Act), section 43 

. Mortgage— Effect of mortgagee’s knowledge of defective 
title of mortgagor. 

Section 43 of the Transfer of Property Act, 1882, cannot 
be prayed m aid by a mortgagee who was aware that his 
mortgagor had purported to_ mortgage a larger interest than 
he m fact possessed. Pandiri Bangaram v. Karumoory Sub- 
bctraju (1), JagannatJi v. Dibbo (2), referred to. 

The facts of this case sufficiently appear from 
the judgement of the Court. 

^ • Babu Laht Mohan Banerji and Munshi Narain 
rrasad Ashthana, for the appellant. 

Sulaiman and Mukerji, JJ. ;_The facts in- 
volved in this appeal are as follows : — The appellant 
who was the plaintiff in the court below obtained a 
mortgage from the respondent No. 1, Inder Singh in 
respect of several properties out of which only one is 
m dispute in this appeal. In this property Indar 
bingh had only a reversionary interest on the death 
of a certain lady at the date of the mortgage. After 
the mortgage the lady died and the contesting respon- 
dent viz., ^Babu Girdhari Lai, obtained at an auction 
purchase this property. When the appellant put his 
mortgage into suit, Babu Girdhari Lai raised the 
plea that the mortgage of the property in question by 

Indar Singh was invalid and did not convey any 
right to sell it. The appellant relied on section 48 of 
e ransfer of Property Act and the question arose 
whether the plaintiff was or was not aware at the 
^ate of the mortgage o f the fact that Indar Singh’s 

AdaitionS“dVoriL™ur 

ing a deorL of tL tSnate September, 1924, confirm: 

September, 1923. ^‘^ordinate Judge of Sabaranput, dated tbe 24tb of 

(1H1910) I.L.E., SJ Madv m (2) (1908) 6 A.L.J., 49 (61). 
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interest in the property in question was only that of 
a reversioner and not that of an absolute proprietor. MDiaAj 
The lower appellate court has found in the clearest ^ab 
terms possible that the plaintiff was aware of the true 
interest of Indar Singh in the property. 

Now the question is whether in the circumstances 
section 43 of the Transfer of Property Act would 
apply and would entitle the plaintiff to sell the pro- 
perty. If the answer be in the affirmative a further 
question would arise whether Babu Girdhari Lai 
would be bound to give up the property in the cir- 
cumstances of the present case. 

We are, however, of opinion that section 43 of 
the Transfer of Property Act does not apply in 
favour of the appellant. Section 43 is based on equit- 
able principles. It is only when a transferee is led 
into the belief of absolute title on the part of the 
transferor and acts on the representation of the trans- 
feror that he is entitled to take advantage of the fact 
that the transferor later on becomes the owner of the 
property. If that were not so sections 6 and 43 of 
the Transfer of Property Act would conflict. Sec- 
tion 43 of the Transfer of Property Act opens with 
these words “where a person erroneously represents.” 

The word “represents ” clearly shows that the person 
in whose favour the equity is allowed to operate 
must have acted on the representation. The point 
has really been settled by numerous authorities and it 
would be enough to quote two cases only to support 
our decision, vide Pandiri Bangaram y. Karumoory 
SuUaraju (1), and JagannatTi v. Diblo (2). 

In view of these decisions the other points raised 
in the grounds of appeal do not arise. 

The appeal is dismissed under order XLI, 
rule 11, of the Code of Civil Procedure. 

y^A'p^eal dismissed. 

(I) (1910) I.L.E., 34 Mad., 159. (2) (1908) 6 A.L.J., 49 (61) 
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PEIVY COUNCIL. 

JAWAHIE SINGH (Defendant) v . UDAI PAEKASH and 
ANOTHEB (Plaintiffs).* 

(On Appeal from the High Court at Allahabad). 

Hindu law — Alienation of joint family property — Sale by 
father — Antecedent debt — Limitation — Suit by younger 
son to set aside sale — Suit by elder son barred — Indian 
Limitation Act (IX of 1908) ss. 7, 8. ' 

Where a Hindu father has contracted to sell part of the 
joint family property in order to discharge a mortgage upon 
other parts of it, but the mortgage has been discharged before 
receiving the purchase price which the father applies to his 
own purposes, the sale cannot be supported as having been 
made to discharge an antecedent debt. 

A suit brought by the younger son within three years of 
attaining majority to avoid the sale is not barred by limitation, 
although the elder son attained his majority more than three 
years earlier and had taken no steps to question the aliena- 
tion. 

Semhle : — Ganga Dayal v. Mani Ram (1), approved; and 
Vignemara v. Bapayya (2), and Doraisami v. Nondisami (3), 
disapproved. 

Decision of the High Court affirmed. 

Appeal (No. 22 of 1924) from a decree of the 
High Court (May 3, 1922), varying a decree of the 
Subordinate Judge of Meerut (August 6, 1920). 

The respondents, the two younger sons of Harbans 
Singh, brought the suit in 1919, to recover possession 
of a moiety share in a village which had been sold by 
their father Harbans Singh in circumstances which 
appfear from the judgement of their Lordships. Ha.r- 
bans Singh, his .eldest son Fateh Singh and the res- 
pondents constituted a joint Hindu family governed 
by the Mitakshara. The iappellant defendant was 
successor in title to Dalip Singh, the purchaser. The 

* Present : Lord Shaw, Lord Phillimore, Sir John Edge and Mr. 
JVmEER 

(1) (1908) I.L.B., 31 All., ise. (2) (1898)* I.L.E., 16 Mad., 436. 

(3) 0912) I.L.E., 88 Mad., 118. 



VOL. XL VIII.] ALLAHABAD SERIES. 153 

plaintiffs joined as defendants their father (since i925 
deceased) also their elder brother Fateh Singh, jawahib 
P laintiff respondent No. 1, who attained his majority 
•on July 9, 1919, sued on behalf of himself and his 
younger brother. 

The Subordinate Judge held that the deed was 
■executed for an antecedent debt and was binding upon 
the plaintiffs. He found that it was not established 
that the purchase money was applied to immoral pur- j 
poses. He was also of opinion that the suit was 
’barred by limitation. 

On appeal to the . High Court the learned Judges 
(the Chief Justice and Piggott, J.) found that Har- 
bans Singh owed Rs. 1,400 to Dalip Singh before the 
sale in question, and that he could alienate ancestral 
property only for the purpose of discharging that 
debt. They further held that the suit was not barred 
by limitation, following upon that question previous 
decisions of their own Court in preference to decisions 
of the Madras High Court applied by the trial Judge. 

In the result they made a decree for the recovery of 
the property in suit subject to the payment of 
Rs. 1,400. 

1925, Oct. 30. for the appellant : On the 

question of limitation it is submitted that the view of 
the Madras High Court in Tigneswara v. Bafayya 
(1) and Doraisami v. Nondisami (2) was correct, and 
the decision in Ganga Dayal v. Mam Ram (3) ' 
■erroneous. But as Harbans Singh was alive when the ! 
suit was brought, Fateh Singh had not been managing ’ 
member; it is conceded, therefore, that the failure of 
Patch Singh to bring a suit probably did not render 
the present suit barred. The sale was, however, valid • 

■since it was made “ in order to raise money to pay off 

(1) (1893) I.L.E., 16 Mad., 436. (2) (1912) I.L.R., 38 Mad., 118. i 

(3) (1908) I.L.E., 81 AU., 166. 
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— an antecedent debt.” Sahu Ram Chandra v. Bhuf- 

Singh (1). The judgement in that appeal is not in 
■ • that respect affected by the judgement in Brij Narain 

p«^H. V- Mangal Prasad (2). It was not necessary for the 
purchaser to see that the money was applied in dis- 
charge of those debts; it is immaterial that the debts 
were discharged before the purchase money was paid, 
over. 

The respondents did not appear. 

Dec. 4. The judgement of their Lordships was 
delivered by Mr. Ameer Ali. 

This is an ex 'parte appeal from a decree of the 
High Court at Allahabad dated July 3, 1922, and 
arisesi out of a suit brought by the plaintiffs on Septem- 
ber 14, 1919, for a declaration that a sale effected by 
their father, Harbans Singh, in 1906, in favour of 
one Dalip Singh, was not justified by any such 
necessity as would validate the transaction against the 
other members of the joint family of which Harbans 
Singh was the head- Dalip Singh’s interests have 
been acquired by the present appellant, Jawahir 
Singh. The Trial Judge held that the plaintiffs had 
not made out a sufficient case to invalidate the sale tO' 
r , Dalip Singh. He was also of opinion that the plain- 
tiffs’ claims were barred by the Indian Limitation 
Act (IX of 1908) as Fateh Singh, their eldest brother, 
had attained majority long ago and had not questioned 
the sale. He accordingly dismissed the plaintiffs’’ 
suit. 

On appeal to the High Court the learned Judges 
overruled the plea of limitation. They relied on the 
decisions of their own Court {Ganga Dayal v. Mani 
Ram (3) and in a later case), and differing from the 

(1) (1917) I.L.E., 39 All., 437, 446; (2) (1923) I.L.E., 46 All., 95; L.E... 

L.E., 44 I.A., 126, 133, 134. 61 I.A., 129. 

(3) (1908) I.L.E. , 81 All., 156. 
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view taken by the Madras High Court ia Vigneswam 
y. Bapayya (1) and Doraisami v. Nondisami (2) on Jav7ahib 
which the Subordinate Judge had rested his judge- 
ment, they held that the conduct of Pateh Singh, the 
eldest brother, did not affect the undoubted rights of 
the plaintiffs. They also held that, save and except 
Hupees 1,400, the defendant appellant had failed to 
establish that the consideration for the transfer of 
the property to Dalip Singh was for any such 
necessity as would make the transaction valid against 
the sons. They accordingly set aside the order of the 
first court and made a decree in favour of the plain- 
tiffs for recovery of the property in suit, subject to 
their paying into Court within three months from the 
date of their decree, for the benefit of the defendant, * 
Jawahir Singh, the sum of Es. 1,400. They further 
directed that if payment should not be made within 
the prescribed period the suit should stand dismissed 
with costs throughout. 

From this decree Jawahir Singh has appealed to 
His Majesty in Council. The same contentions that 
were urged in the High Court have been advanced 
before the Board. It becomes necessary, therefore, to 
set out some of the facts which have either been 
established or admitted in these proceedings. 

Harbans Singh, the father, at the time he sold 
the property to Dalip Singh, owned a moiety of the 
village of Shikohpur, in the District of Meerut. The 
.property was admittedly ancestral, in which his sons 
were jointly entitled. The family consisted of him- 
self and three sons, the eldest of whom, Fateh Singh, 
is defendant Ho. 3. 

Sometime in 1900 Harbans Singh became involved 
in debt, and he appears to have executed a mortgage of 
the property in favour of three money-lenders, Girwar 

(1) (1893) l.L.B., 16 Mad., 436. (2) (1912) I.L.E., 38 Mad., 118. 
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Singh and two others. In order to discharge this debt 
Harbans Singh entered into negotiations with one 
Udai Singh for the sale of the family property. A 
sale deed was actually drawn up in his favour for a 
consideration of Rs. 13,000. Thereupon Dalip Singh 
put forward a claim of pre-emption in respect of the* 
property that was going to be sold. His right of pre- 
emption was based on the village custom which, being 
questioned, came before the Court and was judicially 
affirmed. The price of Rs. 13,000 was fixed for the- 
joint family’s moiety. The pre-emption decree in 
favour of Dalip Singh bears date the 27th of August, 
1906. Dalip Singh, it is admitted, paid Rs. 13,000' 
to Harbans Singh, which he unquestionably appro- 
priated to his own use. It further appears that 
whilst the pre-emption suit was proceeding the debt 
to Girwar Singh and the two other money-lenders was 
admittedly paid off. At the time of the pre-emption 
sale Harbans Singh executed a receipt for Rs. 13,000, 
dated December 19, 1906, in favour of Dalip Singh,, 
stating the particulars of the moneys received by him 
from Dalip Singh. 

As the learned Judges of the High Court point 
out, save and except the third item in the receipt 
relating to a promissory note for Rs. 1,000, dated the 
30th of March, 1904, Executed by Harbans in favour 
of Dalip which, together with interest, amounted ta 
Rs. 1,400, it showed no consideration of an antecedent 
character so as to make it binding on the sons. With 
reference to this part of the transaction the learned 
Judges say as follows : — 

“ .What we are concerned with is the position of Dalip 
Singh, who deliberately took it upon himself to thrust 
himself into this matter by asserting his claim to 
pre-empt the sale. He, therefore, made himself liable 
for any legal consequences which might result from- 
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the fact that he was intermeddling with a sale con- 

tracted by a Hindu father who had minor sons living jointly Jawahie 
with him. He handed over jls. 2,000 to Harbans Singh in Shnoh 
cash on the 19th of December, 1906. He arranged with certain UDAi 
other persons to pay Harbans Singh Es. 5,000 more in cash 
and he gave Harbans Singh a mortgage of property of his own 
for Es. 4,600, the consideration of which was set down as 
forming part of the Es. 13,000 which he was bound to pay 
under the decree in the pre-emption suit. There remains only 
a small sum of Es. 1,400 which was set off against an antece- 
dent debt, that is to say, against money previously advanced 
by Dalip Singh to Harbans Singh, not on the security of any 
alienation of joint family property in the hands of the latter, 
but on a simple promissory note. The date of this promissory 
note was more than 2J years prior to the execution of the | 
receipt of the 19th of December, 1906. There seems no ' 
reason to doubt that there was real disassociation in fact as 
well as in point of time between the two transactions.” 

It is contended that certain expressions used by 
their Lordships in the case of Sahu Ram Chandra v. 

Bhu'p Singh (1), that debts contracted by the father 
“ in order to raise money to pay of^an antecedent 
debt ” support the view that in the present case the 
sale to Dalip Singh was to pay off an " antecedent 
debt,” viz., the money due to Girwar Singh and his 
associates. In their Lordships’ opinion the contention 
is wholly untenable; as the High Court point out, the 
debt to Girwar and others had already been paid off : 
and no portion of the Rs. 13,000 which. Harbans Singh . 
received from Dalip Singh was applied to its dis- 
charge. 

The doctrine of ” antecedent debt ” has been 
carried far enough ; if the present contention is acced- 
ed to, it would mean that a contract for loan which 
never was completed, to pay off a previous debt other- 
wise discharged, would become " an antecedent debt.” 

The contention is, on the face of it, absurd. 

a) (1917) I.L.p., 89 AIL, 487, 446; L.E., 44 I.A., 127, 183, 184. 
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On the question of limitation their. Lordships 
concur with the High Court. They are of opinion 
that there is no substance in this appeal and that it 
should be dismissed; but without costs, as there is no 
appearance on behalf of the respondents, and their 
Lordships will humbly advise His Majesty accord- 
ingly. 

Solicitor for appellant : H. S. L. Polak. 

' Appeal dismissed. 

APPELLATE CIVIL. 


Before Mr. Justice Lindsay and Mr. Justice Kanhaiya Lai. 

- MAHADEO SAHU (Plaintiff) v. SAEJU PBASAD 

TIWAPrl |.ND .ANOTHER (DEFENDANTS).* 

Act No.^ II of 1863 (Religious Endowments Act), section 14 

Suit against mutawalU who had sold endowed property 

Nature of reliefs which can he granted in such suit. 

In a suit under section 14 of the Eeligious Endowments 
Act, 1863, it is not competent to the Court to set aside a deed 
of sale of the property alleged to be endowed property, nor can 
a decree for possession be given. 

Where such a suit was brought against a mutawalli who 
had removed certain idols and sold the endowed property, he 
was ordered to restore the idols and carry on the duties of 
mutawalli within a time limited ; faihng this he was to be 
removed from his ofSce. 

. This was a suit filed under the provisions of sec- 
tion 14 of the Religious Endowments Act, 1863. The 
plaintiff alleged that certain premises in the city of 
(jrorakhpur had been dedicated to religious uses as a 
temple : idols were installed therein and the public 
were in the habit of worshipping there. He stated 
that the first mutawalli was one Girdhari Lai Khattri. 
He was succeeded by his son Mul Narain, and he in 
turn by his son Gorakh Pra sad alias Babban. Gorakh 

* Eirst Appeal No. 182 of 1922, from a d^ee of FT LTlxlLrWrrv? 
Judge of Gorakhpur, dated the 24th: of January, 1922. ’ ' 
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Prasad l^d made over tlie management to one Pam 

^isefrl ®Hu 2 P- z 

aside^^tlat Played that this sale might be set 

Setio fto the t T " f restore 

ine Idols to the temple and to continue the worshin 
appoiited^ '’Thr'^’ that another mutawalli might he ' 
dSition of thTr^m ^ by 

n,, tiough the 

premses in suit had been used for purpoUs of Worship ' 

tempk ta 1^'““ ^ a P“Uic 

suit Th^n7°y*^*'^' dismissed the 

suit. Ibe plaintiff appealed 

MmsU SMva Prasad Sinha. for the appellant, 
for the responSr “ ^ 

y™°®ay and Kanhaiya Lit, 

Jj.), after observing that the Court could not in a 

Ac “S' r ** Endowment! 

of tif S ® ='“=‘P® cancellation 

• grant a decree for possession of the 

premises, continued as follows : 

We are satisfied that there is evidence which 
establishes the plaintiff’s case that these premises had 
been dedicated to purposes of public worship, wf 
herefore, reverse the judgement of the court below 
The only relief which we can aw^ard to the plaintiff 
appellant IS that the defendant No. 1, Sarju Prasad, 

be directed to restore the idols to these premises within 

e period of six months from the date of this Court’s 
ecree and that he be further directed to carry on the 
les of mutawalli. In case he fails to do so within 


160 


THE INDIAN LAW EEPQRTS, [vOL. XL VIII. 


1925 


MAHA.DEO 

Sahu 

V, 

Saeju 

Peasad 

Tiwaei. 


1925 
July, u 


the time so limited, we direct that he be removed from 
the office of mutawalli. A decree in this sense will be 
prepared in the office. We leave the parties to pay 
Ifcheir own costs in this Court. . 

Appeal allowed. 


Before Mr. Justice Sulaiman and Mr. Justice Boys. 

NATHU LAIf (Opposite party) v . EAGHUBIR SINGH 

AND OTHERS (APPLICANTS).* 

Civil Procedure Code, section 151; order XLVII, rules 1 and 

7 — Review of judgement — What reasons are admissible 

for granting a review — Appeal — Revision. 

When a compromise has been incorporated into a 
decree, the court cannot review its order on the sole ground 
that the compromise has been entered in'toi under undue 
influence or coercion. 

The term “ any other sufficient reason ” used in order 
XLVn, rule 1, of the Code of Civil Procedure means a reason 
sufficient on grounds at least analogous to those specified 
immediately previously. 

In as much as fraud, undue influence or coercion cannot 
be considered as in any way analogous to either the discovery 
of a mistake or error apparent on the face of the record or 
the discovery of new and important evidence, that ground 
alone does not constitute a valid reason for allowing a review 
of judgement. Chajju Ram v. Nehi (1), followed. 

Fooloomary Dasi v. Woodoy Chunder Biswas (2), 
Mirali RdhimbTioy v. Rehmoobhoy Habihhhoy (3), BarhamdeO' 
Prasad v. Banarsi Prasad (4), Dwarka Dhish Prasad (5), 
Narain Das y. Chiranji Lai (6), Tirbeni Kunwar v. Mohan Lai 
(7), Kumar Oopika Raman Ray v. Mahar Ali (8), Gulab Koer 
V. Badshah Bahadur (9) and Kotaghiri Venkata Subbamma 
Rao V. Vellanki Venkatarama Rao (10), cited in argument. 

*Eirst Appeal No. 182 of 1924, from an order of Eup Kishan Agha, 
Subordinate Judge of Budann, dated the 9th of October, 1924. 

(1) (1922) L.E., 49 I.A., 144; I.L.E., 3 Lah., 127. 

‘(2) (1898) I.L.B., 26 Calc., 649. (3) (1891) I.L.E., 16 Bom., 694. 

(4) (1901) 3 0. L. J., 119. (5) (1928) I.L.E., 46 All., 245 

(6) (1924) I.L.E., 47 All., 361. (7) (1922) 66 Indian Cases, 658. 

(8) (1923) 39 C.L.J., 247. (9) (1909) 10 C.L.J., 420. 

(10) (1900) I.L.R., 24 Mad., 1. 
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Thia was an appeal against an order granting a 
review of judgement in a case in which, the decree of natot lai.. 
the court below (Subordinate Judge of Budaun) was eag^ 
based upon a compromise. The review was granted 
upon the ground that the compromise on which the 
decree was based had been procured by fraud, undue 
influence, and - coercion. When the appeal came 
on for hearing, a preliminary objection was raised 
that no a^eal lay. The objection was sustained and 
the application was heard as an application in { 
revision. The position taken up by the applicant 
was that the grounds upon which the Subordinate 
Judge s order granting the review was based were 
not grounds which were admissible, as falling within 
the .sco|)e of order XL VII of the Code of Civil 
Procedure. 

Hafiz Blushtaq AJiTniad (with him Maulvi ’ 

Ahmad), for the appellant. 

. Mr. X A. Haidar Munshi Harnandan Prasad' 
and Pandit S. S. Sastry, for the respondents. 

Boys, J. This is an appeal against an order 
purporting to be in review setting aside a decree on 
the ground of fraud or undue influence. The appli- 
cation for review alleged undue influence. The ■ 
review has been granted upon a general finding 
apparently of fraud, undue influence, coercion, etc. 

A preliminary objection is taken that no appeal 
lies; that it is barred by order XLVII, rule 7, in 
that none of the only three conditions in which an 
appeal is allowed is applicable to the case. Tor the 
appellant this is now practically conceded, but we 
are invited to hear the appeal as an application on 
the revisional side and to set aside the order granting 
the review on the ground that none of the conditions. 
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19^5 which under order XL VII, rule l,..are essential to a 
'.Satbxj Lal review, existed in this case, and that the order 
EAQkront granting the review was, therefore, an illegal exercise 
Singh. jurisdiction. I think this contention is correct. 
Under order XLVII, rule 1, a review may be 
admitted on any of the three grounds set out in sub- 
section (1) of the rule. It is conceded that the plea 


fraud or undue influence alleged in this case was 


not accompanied by the discovery of any new and 
important matter or evidence; nor is it urged that 
there was any mistake or error apparent on the face 
of the record. It has, therefore, to be conceded by 
counsel for the opposite party who obtained the 
review that his plea did not come within the first 
grounds. It is, however, urged that the words “ for 
any other sufficient reason” are sufficiently wide to 
cover a plea of fraud or undue influence. 

Now it has been held by their Lordships of the 
'•■Privy Council in Chhajju Ram v. Neki (1) that the 
other sufficient reason must be “ a reason sufficient 
on grounds at least analogous to those specified imme- 
diately preceding ”. We have had a large number 
of cases quoted to us, but counsel for the applicant 
for review has not been able to quote to us a single 
case in which, recognizing the limited scope laid 
down by the Privy Council of the words “ other 
sufficient reason ”, it has been held that fraud un- 
accompanied by the discovery of new matter is within 
that limited scope. 

We have, therefore, to consider for ourselves 
whether fraud or undue influence unaccompanied by 
the discovery of any newlfact can be said to be a reason 
analogous to the two preceding reasons. It clearly 
is not even remotely analogous to the discovery 


(1) (1922) L.E., 49 LA., 144; I.L.E.. 8 Lah., 127. 
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of a mistake or error apparent on the face of 

the record. In my> opinion it is equally distant lai... 

from excusable failure to discover new important eagitobib 

matter. The essence of that reason is the discovery 

of something new; The application for review in 

this case did not even hint at the discovery of anv 

thing new; it merely alleged that with full knowledge 

of the facts the applicant foolishly allowed himself 

to be persuaded to take a course which he now alleges 

was very injurious to his interests. I am of opinion 

that such a reason is wholly foreign to either of the 

two first reasons set out in rule 1; that fraud or 

undue influence unaccompanied by anv discovery of 

new matter does not constitute a groxmd for review 

and the order granting review was an illegal exercise 

of jurisdiction. " ’ ‘ 

I would set aside the order granting review and 
restore the decree of the court below. 

SuLAiMAN, J. — I agree. My reasons are different, 
viz., that the decree was voidable and the right to 
avoid it accrued when the option was exercised sub- 
sequently. 

By the Court.— In the exercise of our revisional 
jurisdiction we set aside the order granting review 
and restore the decree of the court below. The appli- 
cant in this Court will have his costs in this Court 
and in the court below in the matter of the review. 

Order set aside. 

Decree restored. 
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REVISIONAL CIVIL. 

Before Mr. Justice Kanliaiya Lai. 

1925 MUTSADDI LAL (Defendant) v . BHAGWAN DAS 

(Plaintiff).* 

Act No. IX of 1908 (Indian Limitation Act), schedule I, 
articles 7 and 102 — “ Weighman ”■ — Suit for arrears of 
wages — Limitation. 

A weighman employed to work at a shop is not a house- 
hold servant, nor an artisan, nor a mere labourer. A suit, 
therefore, brought by such a- person for the recovery of wages 
due to him will be governed as to limitation, not by article 7 of 
the first schedule to the Indian Limitation Act, .1908, but by 
article 102 of the same schedule. Gordon v. Jennings (1) and 
Morgan v. London General Omnibus Co. (2), referred to. 

The plaintiff in this case, who was a weighman 
employed in the shop of the defendant, sued in the 
Court of Small Causes to recover arrears of wages. 
The court gave him a decree for a period of 3 years 
previous to the suit at a rate of Rs. 13 per mensem. 
Against this decree the defendant applied in revision 
to the. High Court, contending that the court below 
had wrongly applied article 102 of the first schedule to 
the Indian Limitation Act to the case, whereas article 
7 should have been applied and that the plaintiff was 
not entitled to a decree for more than one year’s 
arrears under the latter article. 

Munshi Bhagwati Shankar, for the applicant. 
Munshi Sarkar Bahadur Johari, for the opposite ' 
party. 

Kanhaiya Lal, J. — -The plaintiff was employed 
as a weighman in the shop of the defendant on a fixed 
monthly remuneration of Rs. 13 per mensem. He 
claimed his wages from the 12th of February, 1921 to 
the 2nd of February, 1922, which the court below has 
•allowed for a period of three years prior to the suit. 

* Civil Revision No. 68 of 1926. 

(1) (1882) 9 Q.B.D., 45. (2) (1888) 12 Q.B.D., 201. 
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The question for determination is whether article 

7 or 102 is applicable to the suit. Article 7 applies to 
suits for the wages of a household servant, artisan or c. 
labourer and provides a limitation of one year from 
the date when the wages accrue due. Article 102 
applies to a suit for wages not otherwise provided for 
and allows a period of three years from the date when 
the wages accrue due. As stated by Stroud (Judicial 
Dictionary, 2nd edition, p. 2205) wages include pay- 
ment for any services ; yet, in general, the word salary 
is used for payment of servants of a higher class and 
wages is confined to the earnings of labourers and 
artisans; Gordon v. Jennings (1). A labourer is 
defined as a man who digs and does other worh of that 
kind with his hands. But a carpenter is ndt called a 
labourer because though he works with his hands his 
work requires skill and training. Morgan y. London 
General Omnibus Co. (^). 

A weighman employed to work at a shop is not a 
household servant, nor is he an artisan. He can not 
be treated as a mere labourer employed to do task work, 
that is, to hold the scales and weigh goods in a shop 
for a monthly salary. He can be asked to do other 
work of the shop when free. He has to count and add 
up, and may have also perhaps to calculate the price 
on the total quantity weighed, and his work, therefore, 
cannot be treated as purely manual labour so as to 
make article 7 of the Act applicable. He may be 
regarded in fact as a shop-keeper’s assistant, and arti- 
cle 102 has been rightly applied to the case. The 
u;rrears have been long due and interest thereon has 
been properly allowed. The application, therefore, 
fails and is dismissed with costs. 

'■t ■ A'p'plication dismissed. 

a) asss) 9 Q.B.D., 45. 


(2) (1883) 12 Q.B.D., 201. 


1925 

July, 10. 
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EEVISIONAL CRIMINAL. 

Before Mr. Justice Sulaiman. 

HAEIHAB DAT v . MAQSUD ALI and others.* 
Criminal Procedure Code, sections 209, 250 and 253 — Com- 
plaint comprising several offences^ some triable by a Court 
of Session — Discharge — Order for compensation. 

Where a complaint is made to a magistrate relating to 
several offences, some of -which are exclusively triable by a 
Court of Session, and the magistrate discharges the accused 
under section 209 of the Code of Criminal Procedure, he is not 
empowered to pass an order for compensation under section 250 
of the Code. The Crown v. Hamir Chand (1), Mahaganam 
Venkatrayar v. Kodi Venkatrayar (2) and Het Ram v. Ganga 
Saliai (3), referred to. 

This was a reference by the Additional Sessions 
Judge of Gorakhpur whereby he recommended that an 
order passed by a magistrate under the following cir- 
ciuhstances should be set aside. A complaint was 
:§led relating to offences under sections 395, 323 and 
330 of the Indian Penal Code. The magistrate dis- 
charged the accused. He further ordered the com- 
plainant to pay Rs. 50 compensation to the accused. 
The complainant applied to the Additional Sessions 
Judge against this order, and the Judge, while refus- 
ing to interfere on the merits, referred the case to the 
High Court. He cited the case of The Crown v. 
Hamir Chand (1). The magistrate in his explanation 
relied on the case of 'Mahaganam Venkatrayar v.. 
Kodi V enkatrayar (2) . 

The parties were not represented. 

The material portion of the judgement of the 
Court (Sulaiman, J.), was as follows 

The Punjab case is not in point, because the 
offence with which the accused was charged was one 

* Criminal Reference No. 179 of ’1925. 

(1) (1902) 14 Punj. Rec., Cr. 1., p. 39. 

(2) (1921) I.Ii.R., 45 Mad., 29. (3) (1918) I.L.R., 40 All., 615. 
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exclusively triable by the Sessions Judge and there was 
no other offence complained of which could have been 
tried by the Magistrate himself. The other case ». 
referred to by the learned Judge is not applicable, 
Similarly the case relied upon by the learned Magis- 
trate is not directly in point. In that case the* Magis- 
trate had regarded the ofieiice complained of as being 
one under section 463, Indian Penal Code, (which he 
had jurisdiction to try) and had tried the accused for 
that offence and discharged him and ordered compen- 
sation. In the High Court it was contended that the 
offence really fell under section 467, Indian Penal 
Code, and the order for compensation was therefore 
illegal. The learned Judges held that inasmuch as the 
Magistrate had not proceeded illegally in trying the 
accused for the lesser offence, he was not acting 
illegally in awarding compensation. ' 

. , Although in this case there was a mention of %e 
offence of section 323 which was triable in accordance 
with the procedure laid down in Chapter XX, never- 
theless, inasmuch as it was joined with offences under 
sections 395 and 330, the Magistrate could not follow 
the procedure for the trial of summons cases. As a 
matter of fact he proceeded to inquire into the com- 
plaint under Chapter XVIII of the Code. The order 
of discharge which he passed must have been under 
section 209 of the Code. When an accused is dis- 
charged under that section, an order for compensation 
cannot be made against the complainant. The order 
of compensation was, therefore, illegal. I accept the 
reference and set aside the order of the Magistrate so 
far as it directs the complainant to pay compensation 
of Rs. 50 to the accused. The order of discharge, 
however, will stand. 



16 


Order set aside. 
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1926 Before Mr, Justice Sulaiman and Mr. Justice Daniels. 

BI8HESHAE PEAS AD PANDE (Plaintiff) v. EAGHU- 

BIE AND ANOTHER (DEFENDANTS).* ^ ^ 

Civil Procedure Code, section 115 — Revision — Plaint returned 
hy trial court — Order afjirrrted on appeal by District Judge 
— Application in revision against the order of the trial 
court — Act (Local) No. II of 1901 (Agra Tenancy Act). ' - 

sections 196 and 197. 

Plaintiff gave a perpetual lease of certain plots of land to- 
two of his servants. He then executed a theha of Ms zamin- 
dari share (including these plots) to Indrasan, giving him 
the right to realize the rent from the perpetual lessees. After 
this .theka was given the lessees relinquished their lease, and 
the land so vacated was taken possession of by Eaghubir 
Singh, the father of the thekadar. Plaintiff sued in a civil 
court to eject Eaghubir Singh as a trespasser. The trial | 

court — after having heard the suit on its merits — found I 

that it had no jurisdiction and directed the plaint to • 

be returned to the plaintiff. An appeal by the plaintiff 
against this order was dismissed by the District Judge. 

Held, on apphoation to the High Court in revision, (1) that a 
revision would lie against the order of the Subordinate Judge 
irrespective of the fact that it had been affirmed by the District 
Judge, and (2) that sections 196 and 197 of the Agra Tenancy 
Act, 1901, had no application toi a case where the trial court had 
not disposed of the case on its merits, but had refused to do so. 

Chandu Mai v. Koka Mai (1) , Ganeshi Lai v. Debt Das (2) and 
Badami Kuar v. Dinu Rai (3), referred to. * . > 

The facts of this case were as follows : — 

The plaintiff, having given a perpetual lease of 
certain plots of land to two of his servants, subsequent- 
ly gave a theka of his zamindari share to one Indrasan. , 
Singh giving him the right to realize the rents due 
from the lessees. After the had been given, the 
perpetual lessees relinquished their lease, and it ap- 


* Cml Bevision No. 44 of 1926. 

(1) (1920) I.Ii.B., 43 AIL, 334. (2) (1924) I.Ii.B., 47 AIL, 140. 

(3) (1886) I.L.B., 8 AU., 111. 
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pars that the land so vacated was taken possession of 
by Eaghubir Singh, the father of the tUkadar The 
paintp brought the pfesent suit in the Subordinate 
Judge s Court and asked for the ejectment of Raghu- 
bir Singh as a trespasser. The Subordinate Judge 
framed and decided issues on the merits. Having 
^ decided these, he proceeded to direct the plaint to iS 
returned on the ground that he had no Jurisdiction. 
The plaintiff appealed to the District Judge who 
affirmed the order of the trial Court. The plaintiff 
then applied in revision to the High Court. 

Pandit A mbika Prasad Bands, for the applicant. 

MunsM Haribans Sahai, for the opposite parties. 

The judgement of the Court (Sulaiman and 
Daniels, JJ.), after stating the facts at some length, 
and holding that the Subordinate Judge’s order in 
declining jurisdiction was wrong, proceeded, after 
considering two subsidiary arguments not rdevant 
for the purposes of this report, to deal with the preli- 
minary objection that no revision lay because, however 
wrong the order of the Subordinate Judge might have 
been, his decision had been superseded by the appel- 
late decree of the District Judge. 

They continued as follows : — 

If the matter were res integra we might have felt 
considerable difficulty regarding it. Section 115 con- 
fte revisional jurisdiction on the High Court in cases 
in which no appeal lies to the Court. Its jurisdic- 
tion, is not excluded by the fact that an appeal might 
lie to a subordinate court. The difficulty arises from 
the principle, which has been affirmed in a large num- 
ber of decisions, that where an appeal has been pre- 
ferred and decided, the order or decree of the trial 
court is merged in that of the appellate court and no 
longer subsists. This principle was affirmed, "with 
reference to amendment of the trial court’s decree, in 
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the Full Bench decision of Mtchammad Sulaiman Khan 
bkheshab , Muhammad Y ar Khan il) ■, 'with, reference to the 
pandb passing of .a final decree in Gajadhar Singh v. Kishan 
Baootbk. Jiwan Lai (2), and with reference to limitation 
in Rup Narain v. Shea Prakash (Sy and there 
are many other decisions to the same effect. It 
is certainly anomalous that it should be open 
to us to revise the order of the Subordinate Judge 
when that order has been superseded by an appellate 
order which is not open to revision. The matter is, 
however, concluded by the Full Bench decision in 
Badami Kuar v. Dinu Rai (4). That was a decision of 
a Bench of five Judges with reference to section 622 
of, the Code of Civil Procedure of 1882, which is 
substantially identical with section 115 of the present 
Code. It is pointed out by the respondents that 
nothing is said in any of the five judgements as to the 
, effect of the trial court’s order having been superseded 
by that of the appellate court. This is true, but it 
cannot be said that the point was overlooked. The 
referring order, which is printed on page 113 of the 
report, expressly mentions that the Munsif ’s order had 
been upheld by the Judge in appeal, andjSTRAiGHT, J., 
in the illustration which he gives on page 115, refers 
to the fact that an appeal would lie to the Judge 
though there would be no second appeal to the lligh 
Court. The Full Bench decision was followed in 
recent years in Ghandu Lai v. Koka Mai 0), anil again 
in Ganeshi Lai v. Debi Das (6). The order Of the 
Munsif having been set aside, the appellate order of 
the District Judge necessarily falls to the ground with' 
it. We are glad to be able to hold in this case that a 
revision does lie, because the effect of the contrary view 
might be to leave the plaintiff without a remedy. If 

0) 0888) I.L.E., 11 All., 267. (2) (1917) I.L.R., 89 All., 641. 

(8) (1921) I.L.R., 48 All., 40S. (4) (1886) I.L.E., 8 All., 111. 

(6) 0920) I.L.E., 48 All., 884. (6) (1924) I.L.E., 47 All., 140. 
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he filed his suit in the revenue court, that court might 
well hold that it had no jurisdiction to entertain it. bisheshab 
T his Court would have no power to revise that order. 

A revision would lie to the Board of Eevenue, and 
if the Board of Revenue upheld the view of the trial 
court, the result would be to leave the plaintiff without 
any means of redress. We allow the application with 
costs and direct the Subordinate Judge to restore the 
case to his file and dispose of it on the merits. 

Application allowed. 
APPELLATE CIVIL, 

Before Sir Grimwood Meats, Knight, Chief Justice, jind 1925 

Mr. Justice Mukerji. \ 15. 

AHMAD HUSAIN and others (Defendants) o. MUHAM- 
MAD QASIM EHAN and others (Plaintiffs).* 

Mortgage — Redemption — Intergrity of mortgage destroyed — 

Mortgagor not entitled to claim more than his own share. 

When the integrity of a mortgage has once been destroyed 
a mortgagor suing for redemption is not entitled to claim 
redemption of more than his own share in the mortgaged pro- 
perty. Shiam Seer an v. Banarsi ^Das (1), not approved. 

Kalian Khan v. Mardan Khan (2), Munshi v. Daulat (3), and 
Z'aib-un-nissa v. Maharaja Parlhu Narain Singh (4), referred: 
to. 

This was an appeal under section 10 of the 
Letters. Patent from a judgement of a single Judge of 
the Court. The facts so far as they are relevant to 
the decision on the point of law are contained 'in the 
judgement. 

Hafiz Mushtaq Ahmad, for the appellants. 

Maulvi Muhammad Ahdul Aziz, fov the respon- 
dents. 

* Appeal No. 147 of 1924, under section 10 of the Letters Patent. 

(1) (1922) 20 A.L.J.; 2c8. (2) (1905) 1 L.R., 28 AIL, 156. 

(3) (1906) I.L.E., 29 All., 262. (4) (1917) I Ii.R., .89 All., 618. 
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Hears, C. J., and Mukerji, J. : — TMs appeal is 
against the judgement of a learned Judge of this 
Court and raises two points. 

It appears that the learned Judge decided a 
question of fact, viz., whether all the representa- 
tives of the original mortgagees together had acquired 
an interest in a part of the mortgaged property or 
whether some of the representatives of the original 
mortgagees had acquired that interest. It has been 
pointed out to us that this question never arose in this 
Court and the argument of the appellants seems to 
be right. 

In clause (g), paragraph 2, of the plaint, the 
plaintiffs stated that the original share mortgaged was 
a five biswa one, that a portion of it, viz., one biswa, 
had already been redeemed, that two biswas had been 
purchased by the mortgagees themselves, that two 
biswas remained under mortgage, that out of these 
two biswas an 11/42 share had also been redeemed 
and that they wanted the redemption of the remaining 
:31/42 share out of the two biswas. The defendants 
in their written statement did not contest this state- 
ment of facts. Indeed, in paragraph 1 of their 
additional statements they accepted this statement of 
facts and raised the plea in law that the integrity of 
the mortgage having been broken the plaintiffs were 
not entitled to ask for redemption of more than their 
legitimate share. It will be noticed, therefore, that 
on the pleadings no question of fact, as to whether all 
the representatives of the mortgagees had purchased 
or not a share of the mortgaged property, arose. As 
we understand the pleadings and the proceedings, 
the pleading brought up before this Court was an 
entirely new pleading and, in our opinion, it should 
not have been allowed to be urged in second appeal. 
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T?he learned Judge of this Court has held that 

where the integrity of a mortgage is broken a mort- ahmad 
gagor IS not entitled to recover by way of redemption 
more than his share in the property. Mr. Aziz has 
contested this proposition of law and has cited, as an 
authority, the case of Shia^ Saran v. Banarsi Das 
(1). In this case the question was never raised very 
specifically and no auihorities were cited. Indeed, 
the opinion delivered in this judgement is contrary to 
the opinion expressed in this Court in Kalian Khan v. 

Mar dan Khan (2), Munshi v. Daulat (3) and Zail- 
nn-nissa v. Maharaja ParWm Narain Singh (4^. We 
are clearly of opinion that the learned Judge from 
whose judgement this appeal is, was perfectly right 
in holding that where the integrity of a mortgage is 
broken a mortgagor is not entitled to claim redemp- 
tion of more than his own share. Briefly, the reason 
is this, that the integrity of a mortgage is necessary, 
for the benefit of a mortgagee alone and where that has 
been broken and a redemption has to be allowed, there ^ 
is no equity in favour of one of the mortgagors to 
possess the remaining property, although the same is 
more than his own legitimate share. If a redemp- 
tion of a larger share be allowed, the redeeming 
mortgagor will be in possession of his own share as 
the owner and will hold the remaining share as 
mortgagee, having been subrogated to the position of 
the original mortgagee. The co-mortgagor, who has 
so far not redeemed his share, will have to ask for 
redemption on payment and it is immaterial to him 
whether he goes to a co-mortgagor who has redeemed 
or to the original mortgagee. In the circumstances, 
there is no reason why a co-mortgagor should have 
more than his own share. . 


(1) (1922) 20 A.L.J., 258. 

(3) (1906) I.L.E., 29 AU.. 262. 


(2) '(1905) I.L.E., 28 AU., 165. 
(4) (1917) I.L.E., 39 AU., 618. 
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It has been next contended on behalf of the res- » 
pendents that the fact that the remaining mortgagors f 
are parties as defendants to the suit was a justification 
for decreeing the redemption of the entire property ' 
in favour of the plaintiffs. This proposition of law 
clearly goes counter to the case of Kalian Khan v. 
Mardan Khan (1) and Zaib-un-nissa v. Pa^'bhu Narain 
(2). In all redemption cases which are properly 
framed, not only the redeeming co-sharers should be 
made parties but also the mortgagors who have not 
so far joined in the suit for redemption. The neces- 1 

sity of impleading co-mortgagors is this that the share f 

and the right to redeem of the plaintiff cannot be | 

determined behind the back of the ncn-redeeming i 
mortgagors. It follows, therefore, that if the argu- I 

ment for the respondents be sound, in every case of a ! 

properly framed redemption suit the plaintiff would 
be entitled to redeem not only his own share buf also 
the shares of his co-mortgagors whom he has made 
defendants. This cannot be right. ■ 

The result is that the appeal succeeds. We 
allow the appeal, set aside the decree of this Court 
and remand the suit through the lower appellate 
court to the court of first instance for determination 
of the share of the plaintiff in the two biswa share in 
question and the proportionate amount of the mort- 
gage money that they must pay. The plaintiffs will 
not be allowed to redeem more than their legitimate 
shares. The appellants will have their costs of the f 

present appeal, but tJie remaining costs will abide | 

the result. | 

Affeal allowed. 

(1) (1903) I.L.R., 28 ML, 166. (2) (1917) I.L.S., 39 All., 618 
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FULL BENCH. 


a 


Before Mr. Justice Lindsay, Mr. Justice Sulaiman and 
Mr. Justice Daniels. 

EAM SAEUP (Applicant) v. GAYA PEASAD (Opposite 

p.artt).* 

Civil Procedure Code, order IX, rule IZ-Decree passed ex 
parte— Decree set aside by lower appellate court, without 
having power to direct re-hearing of case—Bemsion— 
Jurisdiction of High Court. 

The High Court can interfere in revision with an appel- 
late order directing the setting aside of an ea; paHe decree 
when the appellate court had no power under the provisions 
of order IX, rule 13, of the Code of Civil Procedure to direct 
the case to be re-heard. 

Hevanchal Kunwar v. Kanhai Lai (1), Chmtamony Dassi 
V. Raghoonath Sahu (2), Gulab Kunwar v. Thahur Das (3), 
Fasadduq Husain v. Hayat-un-nissa (4), Nand Bam v. Bhopal 
Singh (5), Sheikh Kallu v. Nadir Bdkhsh (6), and Neelaveniv. 
Narayan Reddi (7) referred to. Ghuznavi v. The Allahabad 
Bank Ld., (8), and Buddhu Lai v. Mewa Ram (9), distin- 
gtiished. 


This was an application in revision from an appellate 
order of the District Judge of Bareilly setting aside an ex 
parte decree. Both the lower courts found that the absence 
of the defendant on the date on which the case was decided was 
intentional, but the apj}ellate court restored the case for 
extraneous reasons. When the case came up for hearing the 
apposite party took an objection that, in view of the ruling 
in Sheikh Kallu v. Nadir Bakhsh (6), no revision lay to the 
High Court. As the Bench concerned entertained doubts as 
to the soundness of the decision quoted, they ordered the 
application to be laid before the Chief Justice with a view to 
the question raised being decided by a larger Bench. The 
case was ordered to be laid before a Bench consisting of 


* Civil Revision No. 20 of 1925. 


(1) (1909) 12 Oudh Cases, 405'. 

(3) (1902) I.L.R., 24 All., 464. 

(5) a912) I.L.E., 34 All., 692. 

(7) (1919) I.L.E., 43 Mad., 94. 

(9) (1921) I.L.R., 


(2) (1696) I.L.E., 22 Calc., 981. 
(4) a903) I.L.B., 25 All., 280. 
(6) (1921) 19 A.L.J., 907. 

(8) (1917) I.L.E., 44 Cale., 929. 
43 AIL, 564. 
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Lindsay, J., and the two Judges before whom the case was 
originally placed, viz., Sxjlaiman, J., and Daniels, J . 

Pandit Uma Shanhai' Baj-pai and Dr. Kailas 
Nath Katju, for the applicants. 

Mr. B. Malik, for the opposite party. 

Lindsay, J.^ — The question which has to be 
determined by the Pull Benoh is whether this Court 
can interfere in revision with an appellate order 
directing the setting aside of an ex parte decree when 
the appellate court had no power, under the provi- 
sions of order IX, rule 13, to give such a direction. 

There are two grounds upon which it has been 
urged before us that the Court cannot subject this 
order to revision — 

(1) because the party against whom the order 

has been passed is not without another 
remedy ; and 

(2) because the order does not fall within the 

purview of section 115 of the Code of 
Civil Procedure as there is no case 
which has been decided. 

Dealing with these propositions in inverse order 
I would say that the second one of them is untenable. 
In my opinion we have before us a case which has 
been decided. It cannot with any show of reason be 
maintained that the order complained of is a mere 
interlocutory order passed in the course of. the trial 
of the suit, for the suit had been bi'ought to an end 
by the passing of the ex parte decree. At the time 
this order was made there was no suit pending bet- 
ween the parties. The proceedings in which the 
order was passed were quite distinct from the pro- 
ceedings constituting the suit. 

The defendant had had an ex parte decree ^ven 
against him and was seeking to have it set aside 
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amder the provisions of order IX, rule 13, which gives 
him a right to have the decree set aside provided he is 
^ble to satisfy the court which passed it that he was 
prevented by any sufficient cause from appearing 
when the suit was called on for hearing. By these 
proceedings he was endeavouring to enforce a right 
which did not, and could not, come into existence ' 
until the suit had been decided. These later proceed- 
ings being distinct from those in the suit, no order 
passed in the course of them ©ould possibly be an 
interlocutory order in the suit. The application was 
rejected by the first court, and the order of rejection 
was appealed. The order allowing the appeal is a 
final order not subject to further appeal and has 
■clearly brought to a termination the proceedings 
instituted for the setting aside of the ew parte 
•decree. 

And this being so I have no doubt we have here 
a “ case ” which has been decided. 

It would be unprofitable to discuss the various 
rulings concerning the meaning of the word “ case ” 
as used in section 115. No definition of the word is 
to be found in the Code of Civil Procedure and pro- 
bably no exhaustive definition of the word could be 
given. 

The meaning of the word ” case ” in section 116 
■ has been well discussed in Hevanchal Kunwar v. 
Kanhai Lai (1), and I would quote the following 
passage from page 413 of the report 

“ Where there are independent proceedings arising out 
of a case, such as a proceeding to restore a case dismissed in 
default, or to set aside a decree ex parte for which the Legis- 
lature has provided an independent remedy or a different pro- 
' Cedure, such proceeding may be a case within the meaning of 
• the section (i.e., section 115 ).” 

a) a909) 12 Ona Cases, 405. 
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I agree with this view and hold, therefore, that, 
in the courts below these proceedings under order IX,. 
rule 13, were a “ case ” and that that “ case ” has. 
been “ decided.” 

To turn now to the other proposition, the argu- 
ment is that the applicant here has another remedy- 
available — a circumstance which debars this Court 
from the exercise of its revisional jurisdiction, and 
reliance is placed upon the provisions of section 105, 
sub-section (1), of the Code of Civil Procedure. It is- 
said that in the event of the plaintiff’s suit being dis- 
missed after fresh trial, he will have a right of appeal 
and that in the prosecution of the appeal he would be- 
entitled to challenge the order now under discussion 
by setting forth in his memorandum of appeal an 
objection to it on the ground of error, defect or irre- 
gularity “ affecting the decision of the case.” In 
reply to this it has been argued that as the appeal' 
against the decree in the event contemplated would' 
lie to the same court which has passed the order now 
complained of, section 105 (1) would be of little or no- 
'avail to the appellant. 

It would, perhaps, be inexpedient or indiscreet 
to approach the appellate court with a plea imputing- 
error in its former order, but if the law allows the 
plea to be raised, the inconvenience of raising it. 
would be no answer to the argument advanced here on 
behalf of the opposite party. 

But I am definitely of opinion that section 105* 
(1) does not provide any remedy for the prospective- 
appellant in a case like the present. 

I would observe, in passing, that on the gram- 
matical construction of the latter part of the sub- 
section just mentioned, it is the “ error, defect, 
or irregularity ” in the order which may be pleaded! 
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foy way of objection, not tbe order itself— and that 
the ground of objection must be that the error, defect 
or irregularity is one “ affecting the decision of the 
case.” By the words ” affecting the decision ” I 
understand that there has been at work something 
which has influenced the Judge in the mental process 
of arriving at his decision— that the error, defect or 
irregularity in the order has, so to speak, warped the 
mind of the Judge so as to lead him to a wrong con- 
clusion. 

If this is the meaning to be attributed to the 
word affect , it seems to me that the word “deci- 
sion ” must necessarily be taken to mean the decision 
upon the merits. 

The learned advocate for the opposite party, 
while admitting that this view of the interpretation 
of the word decision has been taken, protests 
against it as invo|ving the introduction into the text 
of the sub-section of the words “ upon the merits ” 
which are not there, and he has been able to fortify 
his argument by reference to a number of rulings 
which support it. But although these words are not 
to be found in the sub-section, they must be supplied 
by necessary implication if the context so requires— 
and the use of the word “affect” does, in my opinion, 
render it necessary that the word “ decision ” should 
be taken to mean “ decision upon the merits.” 

I am quite unable to see how any error, defect 
or irregularity in the order now complained of could 
in any sense “ affect ” the decision of the suit which 
may follow if the order setting aside the ex parte 
decree is maintained. 

The error imputed to the court below is that in 
spite of its finding that the defendant had no suflS- 
cient cause for non-appearance it has directed the ex 
parte decree to be set aside. The order which is 
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vitiated by this error has, no doubt, provided the 
occasion for a fresh trial of the suit and has thereby 
created a possibility that the new trial may result in 
a decision different from that which was reached on 
the earlier trial, but that to me appears to be a very 
different thing from saying that the decision in the 
second trial will be or can be affected by the preceding 
error of the appellate court. 

I am satisfied that “ decision ” in section 106(1) 
means “ decision upon the merits.” That was the 
view taken in Chintamony Dassi y. Raghoonath Sahu 
(1). That case has been followed in this Court in 
Gulah Kunwar v. Thakur Das (2), in Tasadduq 
Husain v. Hayat-un-nissa (3), and in other cases more 
recently decided. 

I dissent from the contrary view expressed in 
Nand Ram v. Bhopal Singh (4), and in other cases 
decided in the same sense. My answer to the refer- 
ence is that it is competent to this Court to exercise 
its revisional powers in the case now before us. 

Stjlaiman, J. — I agree that the answer should be 
in the affirmative. I would like to emphasize the 
fact that the revision before us i^ from the order of 
the District Judge passed on appeal. When the 
appeal was before the Judge, there was certainly a 
case pending before him. That case has been finally 
decided so far as the Judge is concerned. No matter 
is now pending before him at all. His order cannot, 
therefore, be called an interlocutory one. We un- 
doubtedly have jurisdiction to interfere under sec- 
tion 115 of the Code of Civil Procedure. 

Daniels, J. — The question referred for our 
decision is whether a revision lies from an appellate 

a) (189B) I.L.E., 22 Calc., 981. (2) (1902) I.L.E., 24 All., 464. 

(8) a903) I.L.E., 26 All., 280, (4) (1912) I.L.E., 34 All., B92. 
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order restoring a case dismissed for default when the 
appellate court had no power under the provisions of 
order IX, rule 13, of the Code of Civil Procedure to 
direct the case to be restored. The revision was neces- 
sitated by a doubt on the part of the referring Bench 
as to the correctness of the decision in Shaikh Kallu 
V. Nadir Bakhsh (1), which held that no revision lay 
in such a case. The ground of that decision was that 
the case was covered by the Full Bench ruling in 
Buddhu Lai v. Mewa Ram (2). The Full Bench case 
is, however, clearly distinguishable. The order passed 
there was interlocutory. It was an order deciding 
separately a preliminary issue as to jurisdiction. 
Here the original suit had been decided when the 
order complained of was passed. It had been decreed 
ex parte by the Subordinate Judge, and the Subordi- 
nate Judge had rejected an application for restora- 
tion. The question is whether the restoration pro- 
ceedings constituted a separate case within the 
meaning of section 115 of the Code of Civil Proce- 
dure. I have no doubt whatever that this question 
must be answered in the affirmative, and this does not 
conflict in any way with the interpretation placed on 
the word “ case ” by the majority of the Full Bench 
in Buddhu Lai v. Mewa Ram (2). The original suit, 
had been, so far as the trial court was concerned, 
finally disposed of. The restoration application was^ 
a separate proceeding initiated not by the plaintiff in 
the suit but by the defendant, and the order passed 
upon it by the appellate court was in no sense an 
interlocutory order. 

By the Court. — The case is now returned to thn 
Bench concerned for disposal in accordance with the. 
answer to the reference'. 
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On receipt of the Full Bench decision, the follow- 
ing judgement was delivered : — 

SuLAiMAN and Daniels, JJ. : — The answer of 
the Full Bench to the question referred is in the affir- 
mative. We, therefore, have jurisdiction to enter- 
tain this revision. 

The lower appellate court had itself found that 
there was no sufficient cause for the defendant for not 
appearing when the suit was called on for hearing 
and that his absence was intentional. The case 
accordingly did not fall under order IX, rule 13. It 
is urged before us that apart from order IX, rule 13, 
the court had inherent jurisdiction to set aside an e.v 
parte decree. It is to be borne in mind that the order 
setting aside the decree was passed by the appellate 
court to which an appeal had been preferred from an 
order under that rule. In our opinion it had no 
jurisdiction outside the provisions of that rule. This 
was the view clearly expressed by a Bench of this 
Court in the case of Sheikh Kallu v. Nadir Baksh (1). 
A Full Bench of the Madras High Court, in the case 
■of Neelamni v. Narayana Reddi (2), has come to the 
same conclusion. The learned advocate for the res- 
pondent relies on the case of Ghuznavi v. The Allah- 
abad Bank Ld. (3) which, however, is distinguishable 
inasmuch as there it was not an ex parte decree which 
had been set aside, but the case itself had been 
remanded by the appellate court. 

In our opinion the court below had no jurisdic- 
tion to set aside the ex parte decree. 

We accordingly allow this revision and setting 
aside the order of the lower appellate court restore 
that of the court of first instance. We allow costs to 
the plaintiff in all courts. 

Revision allowed. 

.(1) .19'21) 19 A L.J., 907. ('2) (1919) I.L.E., 48 Mad., 94. 

(3) (1917) I.L.E., 44 Cab., 929. 
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Before Mr. Justice Lindsay, Mr. Justice Kanhaiya Lai, 
and Mr. Justice Daniels. 

LAL BAHADUE LAL and anothee (Defendants) ®. 

KAMLESHAE NATH (Plaintiff).* 

Hindu law Joint Hindu family — Sale by father — Suit to set 
aside sale on the ground of want of legal necessity — Consi- 
deration valid except as to a small portion only — Form 
of decree. 

Where in a suit to set aside a sale of family property exe- 
cuted by the father of a joint Hindu family for the reason of 
want of legal necessity it is found that the part of the con- 
sideration unsupported by legal necessity is only an insigni- 
ficant proportion of the whole, the sale should not be set aside. 

It is also not correct to say that the form of decree in a 
suit of this kind which has always been maintained is the 
form by which the plaintiff is given a decree for possession 
subject to his pajdng to the purchaser so much of the consi- 
deration as was required for the necessities of the family. On 
the contrary there are cases in which the suit of the plaintiff has 
failed altogether, i.e. cases where the portions of the consi- 
deration money tor which no legal necessity could be found 
were so inconsiderable as to be liable to be ignored. 

Daulat V. Sankatha (1), Jainarain Pande v. Bhagwan 
Pande (2), Sanmukh Pande v. Jagarnath Pande (3) and 
Dwarka Ram v. Jhulai Pande (4), referred to. 

Babu Piari Lai Banerji, Pandit Natinadeshwar 
Prasad TJpadhiya and Munshi Gadadhar Prasad, for 
the appellants. 

Munshi Shiva Prasad Sinha, for the respondent. 
At the hearing of this appeal the following ques- 
tions were referred to a Full Bench 

Mears, C. J., and Mukerji, J. : — This is the 
appeal of Lai Bahadur Lai who, on the 25th of April, 
1918, bought a 2 anna share in village Phulpur from 
Adit Bahadur, the father of the plaintiff. The 
plaintiff commenced a suit for the setting aside of 
the sale on the groun d that there was no legal necessity 

TW™ a' decree of Lakslimi Narai” 

of Basil, dated the 2nd of May. 1992. 

(3) a924) I.L.B., 46 All., 631. (4) (1923) I.L.E., 46 All. 429 
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for it and that, in truth, there was no consideration. 
The learned Subordinate Judge analysed the six items 
which made up the consideration of Rs. 5,995 and we 
have followed the same course dealing with each and 
every item because either the appellants or the res- 
pondent challenged one or other of them. . ^iV^e need 
not go into the details of these because they present 
no special features. 

[Their Lordships went through the various items 
constituting the consideration for the deed in question 
and thus continued : — ] 

The addition of all these items allowed comes to 
Rs. 5,735-1-0 and, therefore, Rs. 259-15-0 is declared 
to be the amount for which there was no legal 
necessity. 

When these figures were arrived at, there 
naturally arose the question as to the form of the 
decree and our attention has been called to what un- 
doubtedly is a conflict of opinion. We think it desir- 
able that this case should be considered and that a 
Full Bench should be asked to say whether on the 
figures as found by us the sale should be set aside on 
payment by Kamleshar Nath of Rs. 5,735-1-0' or 
whether the sale should be confirmed to Lal Bahadur 
Lal on his paying to Kamleshar Nath Rs. 259-15-0 or 
whether a third course should be taken of giving no 
relief to Kamleshar Nath at all. 

The difference between the view taken by Benches 
of this Court will appear from a perusal of the follow- 


'.‘'‘^1,.' - V ** '* ' 


mg cases 


Ram Dei Kunwar v. Abu Jafar (1). 

Bachchan Singh v. Kamta Prasad (2), towards 
bottom of p. 396. ' 

Jai Narain Pande v. Bhagwan Pande (3) , 


(1) (1905) I.L.R., 27 All., 49.i. (2) (1910) 82 All., 392. 

(3) (1922) I.L.E., U All., G83. 
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Dwarha Ram v. Jhulai Pande (1). 

Sanmukh Pande v. Jagarnath Pande (2). ba^to 

Musammat Allah J ilai ^ . Qahiz (^) dL.&GiA.Qdi\ij lai, 

■ Mr. Justice Mukeeji and Mr. Justice Dalal, on 
the 11th June, 1924. 

Jiwdn Singh v. Gauri Shankar (4), decided by 
Mr. Justice Lindsay and Mr. Justice Kanhaiya Lal 
'On the 30th of March, 1925. 

Eeference might also be made to Thirumalai 
, Ap'pa Mudaliar v. Nainar Theven (5), and to 
‘Girdharee Loll v. Kantoo Loll (6). • 

On the return of the opinion of the Pull Bench let 
this matter be put up before us again for final orders. 

r,*; Lindsay, Kanhaiya Lal and Daniels, JJ. ; — 

<)h the question which has been referred to us by a 
Bench, we are of opinion that in this particular case 
the sale should not be set aside but should be confirmed 
in favour of the purchaser. The consideration which 
is mentioned in the sale-deed is Rs. 5,995 audit is 
found that for only a sum of Es. 259-15-0, out of this 
sum, no legal necessity has been established. In our 
opinion this item is an insignificant sum which should 
be left out of consideration in deciding the question 
whether the sale should or should not stand. The 
sale was a sale of a 2 anna share out of a 5 anna 4 
pie share and we have no reason to suppose that the 
precise sum for which legal necessity existed could 
have been realized by a sale of any less share than 
that of 2 annas. 

We need not discuss the case-law on the subject. 

The latest case to which we have been referred will 
foe found in 'DawZa# V. Sankatha Prasad (7). That 
refers back to recent decisions which are to be found 

a) (1923) I.L.E., 4S All., 429 (431). (2) (1924) I.L.E., 46 AIL, 531. 

(3) (1924) F.A., No. 69 of 1922, decided on the 11th of June, 1^4. 

(4) (192S) E.A., No. 40 of 1922, decided on the 80th of March, 1925. 

.(5) (1922) M.W.N., 804. ^6) 0870 L.E., 1 I.A., 321. 

(7) (1924) I.L.B., 47 AU., 355. 



THE INDIAN LAW REPOKTS, [vOL. XLVIll.. 


Lal 

Bahadur 

Lal 

V. 

Kamleshar 

Nath. 


in J dinar ain Pande v. Bhagwan Pande (1) and San- 
muhh Pande v. Jagarnath Pande (2). The whole' 
case-law on the subject has been referred to in one or- 
other of these rulings. The only authority on which 
Mr. Shim Prasad SinJia for the respondent relies is 
the case of Dwarka Ram v. Jhnlai Pande (3). We do 
not wish to criticize the merits of that decision, for- 
we are satisfied that on the merits the decision was 
a perfectly correct one, if we may say so, but we are 
of opinion that there are certain expressions in the- 
judgement which cannot be accepted literally and 
which are expressed too widely. We refer to the* 
passage at page 432 of the report which runs as. 
follows : — 

“ If any part of the consideration was in-^^a-lid and not 
binding on the plaintiff, the plaintiff would be entitled to have' 
the sale set aside. Bat if a portion of the consideration was. 
good and binding on the plaintiff, he would be entitled (sic?V 
to reimburse it to the defendant. The form of the decree in 
a case of this kind should, therefore, be a decree for possession 
in favour of the plaintiff, subject to his paying to the purchase]- 
so much consideration as was required for the necessities of 
the family. This is the form of the decree in a suit of this- 
kind which has always been maintained.” 

We do not think it is correct to say that if any 
part of the consideration, however insignificant, was; 
invalid and not binding on the plaintiff, the plaintiff 
is entitled to have the sale set aside. On the contrary, 
there is plenty of authority for the proposition that 
where the portion of the consideration for which no- 
legal necessity can be proved is insignificant, the sale 
will stand. That ‘was laid down in the case of 
Girdharee Loll v. Kantoo Lal (4), and the relevant 
passage of that judgement will be found quoted in the 
Bench decision in Jaindrain Pande v. Bhagwan Pande- 
(1). Nor again do we think it is correct to say that the 

(1) (1922) I.L.R., 44 All,, 683. (2) (1924) I.L.E., 46 AIL, 531. 


(S) (1928) I.L.R., 46 AIL, 429. 


(4) (1874) L.R., 1 I. A., 321. 
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form of the decree is a suit of this kind which has 

.always been maintained is the form by which the Lai, 

plaintiff is given a decree for possession subject to lai, 

his paying to the purchaser so much of the consider- kahubshab 
. ation as was required for the necessities of the family. 

*On the contrary, there are cases in which the suit of 
the plaintiff has failed altogether, i.e., cases where the 
portions of the consideration money for which no legal 
necessity could be found were so inconsiderable as to be 
liable to be ignored. 

The only other matter upon which we are called 
■upon to express an opinion is whether in the circum- 
stances of this case the purchaser is liable to pay to 
the plaintiff a sum of Rs. 269-15-0 for which no legal 
necessity has been held to be established. In our 
opinion the vendee in this case ought not to be made 
liable to pay this sum. It seems to have been held 
that this amount was actually paid to the father of the 
•plaintiff, and that being so, we can see no good reason 
why the vendee should be required to pay the money 
over again. 

Let this answer be returned to the referring 
Bench. 

[On receipt of the opinion of the Full Bench, the 
following judgement was delivered : — ] 

Hears, C. J., and Mukeeji, J. : — The facts of 
this case will appear from our order, dated the 24th 
of June, 1925, referring a point of law to a Full 
Bench. The point referred to is also stated in that 
order. 

The Full Bench have now decided the point and 
have held that the sale impeached by the son, who was 
the plaintiff respondent in this Court, should be 
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1928 upheld in its entirety without any condition attached 
Lai. to the decree. 

We accordingly allow the appeal and dismiss the- 
plaintiff respondents suit with costs throughout. 

Nath, Appeal allowed. 


1925 

July, 27. 


Before Mr. Justice Lindsay, Mr. Justice Sulaiman and 
Mr. Justice Daniel^. 

FATIMA-UL-HASNA and othees (Applicants) v . BALDEO’ 

SAHAI AND OTHEES (OPPOSITE PAETIBS) 

Civil Procedure Gode^ order XXI, rule 89 ; order XLVI — Exe- 
cution of decree — Sale — Application to set aside sale — 
Judgement-debtor competent to apply — Reference to High , 
Court — “ Reasonable dmbt 

A judgement-debtor whose property lias been attached and 
sold has until the confirmation of the sale a right to make an 
application under order XXI, rule 89, of the Code of Civil 
Procedure to have the sale set aside but he cannot, by selling 
such property to a third party, enable the purchaser so to apply. 
Pandurang Luxman v. Govind Dada (l)f Musa7nmat Dhan- 
wanti Kuar v. Sheo Shankar (2), Sundaram v. Mausa Mam- 
thar (3), Yad Ram v. Sundar Singh (4) and Bhawani Kmcar 
V. Mathura Prasad Singh (5), referred to. Ishar Das v. Asaf 
Ali Khan (6), overruled. 

Ordinarily, when there has been a clear pronouncement by 
a High Court which has not been subsequently doubted the 
subordinate courts are bound to follow it. But this is not 
necessarily so in the case of a ruling which has been doubted 
within the High Court itself and dissented from by other 
High Courts. In such' a. case a subordihate court may be 
justified in making a reference under order XTjVI of the Code 
of Civil Procedure. Bhanaji Rao)ji Khoji v. Jioseph De Brito 
(7), Naru Koli v. China Bhosle (8) and Ajodhia Prasad v. 
Raghubir (9), referred to. 

* Miscellaneous Case No. 303 of 1926. 

(1) (1917) I.L.E., 40 Bom., 667. (2) (1919) 4 P.L.J., 340. 

(3) .(1921) I.L.B., 44 Mad., 654. (4) (1923) I.L.E., 46 All., 425. 

(6) (1912) I.L.E., 40 Calc., 89. (6) (1911) I.L.E., 84 All., 186. 

(7) (1905) I.L.R., 30 Bom., 226. (8) (1888) I.L.E., 13 Bom., 64'. 

(9) a912) 15 Ondh Cases, 380; 
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This was a reference made by the District Judge 


1925 


of Moradabad under order XL VI, rule 1, of the Code PAHMA-tiir 
of Civil Procedure. The facts out of which it arose 
appear in the judgement of Lindsay, J : — 

Lindsay, J. : — In execution of a decree obtained, 
against the minor heirs of one Abdus Sattar, deceased, 
certain immovable property of the judgement-debtors 
was attached and notified for sale. This property was 
sold by auction on the 20th of October, 1924. On the 
23rd of March, 1924, the guardian of the minors had 
entered into a contract with Musanimat Rifaqat-un- 
nissa for sale to her of the property which was under 
attachment. At that time the guardian (Musammat 
Patima-ul-Hasna) had not obtained from the District 
Judge, the sanction to the transfer which it was neces- 
sary for her, as the certificated guardian, to secure. 

The Judge’s sanction was not got till the 25th of 
September, 1924. Acting on the sanction so obtained, 
she executed a sale-deed of the property in favour of 
Musammat Rifaqat-un-nissa on the 23rd of October, 

1924, i.e., three days after the court sale. On the 
19th dtf November, 1924, the guardian of the minor 
judgement-debtors and Musammat Rifaqat-un-nissa 
presented a joint application to the execution court 
under order XXI, rule 89 (1), praying that the auction 
sale should be set aside. Tender of the sum required 
by the rule to be paid was made. It was represented 
that the property which has been sold was worth 
Rs. 7,000 while the price it had fetched at the auction 
was Rs. 1,200 only. It was prayed that if it should be 
held that Musammat Rifaqat-un-nissa, the purchaser, 
was incompetent to make an application under the 
rule in question, the application should be treated as 
made on behalf of the judgement-debtors and accepted 
accordingly. The Munsif to whom the application 
was made, following the judgement of a Bench of this * 
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1925 Court, Ishar Das v. Asaf Ali Khan (1), rejected the 
application. He held that the judgement-debtors 
having transferred the property after the date of the 

baldeo ( 3 Q^j.t sale and before the date of the application, could 
not apply as they had lost all their interest in the 
property. He further held that hfusammat Iiifac[at- 
LimMi , a . g subse(][uent purchaser under a private, 

sale was not entitled to apply to have the court sale set 
aside. 

The judgement-debtors appealed to the District 
Judge, who, instead of deciding the appeal, has made 
this reference asking for the opinion of this Court 
regarding the true construction of order XXI, rule 89. 

On this reference — 

Maulvi Iqhal AliTtiad, for the applicants. 

Babu Piari Lai Banerji, for the opposite parties. 

The case was heard by a Bench of three Judges, 
who delivered separate judgements. The judgement 
of Lindsay, J., after setting out the facts as above, 
thus continued : — 

In his order of reference the District Judge points 
out that other High Courts have declined to accept the 
interpretation of this rule laid down in Ishar Das’s 
case above referred to. 

He cites in this connexion the following rul- 
ings — Pandurang Laxm-an v. Govind Dada (2), Dhan- 
wanti Kuar v. Sheo Shankar Lai (3) and Sundaram 
V. Mausa Mavuthar (4). He also refers to a Full 
Bench decision of this Court in which the correctness 
of the view taken in Ishar Das’ s ca.se was questioned; 
Yad Ram v. Snndar Singh (5). In this latter case 
one of the Judges, Piggott, J., while describing the 

construction of order XXI, rule 89, as a “ somewhat 

* 

. difficult question of law ” held that it was not open 

(1) (1911) I.L.E., 34 AIL, 186. (2) (1917) I.L.E., 40 Bom., 557. 

^ (3) (1919) 4 Pat. L.J., 340. (4) (1921) I.L.E., 44 Mad., 554. 

* (6) (1928) T.L.E., 45 All., 425. 
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to this Court to decide the question in proceedings 
taken in revision. He suggested, however, that the 
matter could be brought before this Court by means 
of a reference under order XLVI, rule 1, and a 
similar suggestion was made by Walsh, J., who was 
clearly of opinion that the view of the law taken in 
Ishar Das’s case was not correct, and that the true 
interpretation of the rule was laid down in the Patna 
case cited above, Bhanwanti v. Sheo Shankar (1). 
The learned District Judge has taken the hint con- 
veyed in the judgement just mentioned and has now 
referred the question for our decision. 

Mr. Piari Lai has taken a preliminary objection 
that it is not possible for the Judge to entertain doubt 
as the rule has already been interpreted in a decision 
of this Court which he is bound to follow. In support 
of this argument two cases of the Bombay High Court 
have been referred to; Bhanaji Raoji Khoji v. 'Jose'ph 
Be Brito (2), Naru Koli v. China Bhosle (3), and a 
case of the Oudh Court (4). The principle so laid 
down is so obviously correct as to require no further 
discussion. But this is not an ordinary case. Apart 
from the fact that the correctness of the judgement 
in Ishar Bas’s case has been challenged in other High 
Courts, there is the fact that it has been doubted in 
this Court in the Full Bench case referred to above 
and the further fact that an invitation has been 
thrown out in language which plainly suggests the 
willingness of this Court to have the question re- 
considered. In the circumstances, we are satisfied 
that the District Judge might well entertain a reason- 
able doubt and that he was competent to make this 
reference. The crux of the case is the interpretation 
in order XXI, rule 89 (1) , of the words, " person own- 
ing such property ”. Can these words be construed 

(1) 0919) 4 Pat. L.J., 340. (2) (1905) I.L.R., 30 Bom., 226. 

(8) 0888) I.L.E., 13 Bom., 54. (4) (1912) 15 Oudh Cases, 380 
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to mean the judgement-debtor ? If the words are to 
Fa'hma-to- be taken in their literal sense and without qualifica- 
tion, I think they would not. We have it that by the 
time the occasion for an application under rule 89 (1) 
has arisen, the immovable property “ has been sold ” 
and it seems to me impossible to predicate of a person 
Undsmj, J. property has been sold that he is still the owner 

in the ordinary acceptance of that term. There has 
been a sale at which a person has become a purchaser 
and ordinarily this purchaser would be the owner. 
Once sold, the property cannot revert to the judge- 
ment-debtor unless the sale is set aside for one or 
other of the reasons mentioned in rules 89, 90 and 91 
of order XXI. It is true that the auction-purchaser 
having bid and having deposited the purchase money 
does not at once acquire an absolute title as owner; 
he can only get this by the passing of an order under 
rule 92 (1) by which the sale is confirmed. But till 
this order is made, the auction-purchaser is at least 
the owner sub modo; he has acquired the right to the 
property subject only to the chances of the sale being 
set aside on any of the grounds upon which the court 
in entitled to set it aside. 

This was the view expressed by their Lord- 
ships of the Privy Council -in Bhmvani Kunvmr v. 
Mathura Prasad Singh (1), although, under the old 
Code (section 316), Avhich was applicable to the 
case, the title to the property sold did not vest 
in the purchaser until the date of the certificate 
of sale — that is, the date of the order confirming 
the sale. A fortiori the same view would be taken 
now that under section 65 of the .present Code the 
title is deemed to have vested in the purchaser 
from the date of the sale and not from the time when 
the sale becomes absolute. But it seems plain that 

(1) (1912) I.L.R., (to Calc., 89. ' 
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rule 89 (1) does not contemplate the auction-pur- 
chaser as the “person owning the property”, for 
it, is not to be conceived that any auction-purchaser 
is ffoinn to apply to the court to set aside a sale made sahai. 


it, is not to be conceived that any auction-purchaser 
is going to apply to the court to set aside a sale made 
in his own favour on the terms that he shall deposit 
five per cent, of the purchase money for payment to 
himself and shall deposit in addition the entire 
amount of the decretal debt which may exceed, and 
frequently does exceed considerably, the amount of his 
bid. The only provision for an application by the 
auction-purchaser is to be found in rule 91, by 
which he can apply to set aside the sale on the ground 
that the judgement-debtor had no saleable interest in 
the property sold. If then rule 89 (1) does not 
treat the auction-purchaser as the owner and if 
the judgement-debtor carmot be treated as the owner 
for the reasons above given, the rule is defeated, for 
the only right to apply would then be in a person 
“ holding an interest ” in the property by virtue of 
a title acquired before the auction sale. The person 
who holds an interest in property is distinct from the 
owner. And yet the rule provides for an application 
by either. 

It seems reasonably clear then that if rule 
89 (1) is to be given its full effect, the language 
cannot be construed literally and the expression 
“ person owning such property ” cannot mean a 
person owning such property at the date of the 
application. The only interpretation which avoids 
the difficulty is the one by which the expression is 
construed to mean the person who owned the property 
at the date of the sale. And this conclusion is, I 
think, fortified by other considerations. In the Code 
of 1882, section 310A gave the corresponding right to 
apply to “ any person whose immovable property has 
been sold ” — ^words which obviously included the 
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judgement-debtor. It is difficult to conceive of any 
good reason for supposing that it was intended to 
deprive the judgement-debtor of this valuable right of 
getting the sale set aside before it is confirmed. 

I agree with the observations made in this con- 
nexion by Batchelor, J., in Pandurang Laxmnn 
U'padhe v. Govind Dada U'padhe (1). Again, if 
regard be had to the policy of the rule, the 
interpretation above suggested is more acceptable 
than the literal interpretation. It cannot be 
doubted that the rule was enacted for the benefit of 
the judgement-debtor. It gives him a last chance of 
getting the sale set aside before confirmation upon the 
terms of satisfying the decretal debt and of paying ' 
compensation to the auction-purchaser for the loss of 
his bargain. If at the last moment he is able to make 
an arrangement by which he can liquidate the debt and 
compensate the auction-purchaser as well, why should 
he be debarred from applying under the rule \ 

It is notorious that a forced sale of immovable 
property often results in a price far below the real 
value and it is obviously much to the advantage of the 
judgement-debtor to allow him to get a better price if 
he can. He may not be able to retain the property 
after the sale is set aside, but by paying off the 
'decretal debt he stands free of further liability and 
'can protect any other property he may have. The 
■decree-holder gets what he is seeking, namely, full 
satisfaction of his claim, while the auction-purchaser 
gets reasonable compensation for his disappointment. 
The rule interpreted and worked in this sense operates 
for the benefit of all concerned. 

It is upon these considerations that other High 
'Courts have been led to hold that in rule 89 
^1) the person owning the property is the person who 

U) 'a917) LL.R., 40 Bom., S57 (660) 
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owns it at the date of the sale. the Bombay 

case cited above; the case of Musammat DJianwanti Patima-tjl- 
Kuar V. Sheo Shankar Lai (1) and Sundaram v. Mausa 
Mamithar (2). I am of opinion that we should give 
^ effect to this view in preference to that taken by the 
I Bench of this Court in Ishar Das v. Asaf Alt Khan 
(3). 

The eonstruction adopted by our Court is too 
rigid, and fails, in my opinion, to allow full scope . 
to the policy of the rule. It operates harshly against 
the interests of the judgement-debtor and that is a 
result to be avoided, if possible. 

I would, therefore, answer this reference by 
saying that in order XXI, rule 89 (1) the. words- 
“person owning the property” mean the perso.n 
owning the property at the date of the auction^salef- 
that in the particular case now before us the applica- 
tion under the rule in question in which the judge- 
ment-debtors joined should have been allowed; and 
that a person to whom a judgement- debtor purports 
to convey subsequent to the date of the auction-sale 
is not entitled to apply under the rule, being by the 
terms of the rule itself excluded on the ground that 
any title he may have acquired was not acquired 
before the auction-sale. 

SiJLAiMAN, J. — I concur in the conclusion. The- 
preliminary objection has no force. As to the- 
merits there is undoubtedly a conflict of opinion 
and the Rules Committee might well have con- 
sidered the advisability of amending order XXI, rule 
89. A Bench of the Allahabad High Court, in 
the case of Ishar Das v. Asaf Ali Khan (3), held that 
“ where a judgement-debtor, after the execution sale, 
has executed a registered deed of transfer in favour of 

(1) (1919) 4 Pat. L.J., 340. (2) (1921) I.L.E., 44 Mad., 554. 

(3) (1911) I.L.E., 84 All., 186. 
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1925 a third party, neither the judgement-debtor nor such 
PAiriMA-Ttii- transferee is competent to apply under order XXI, 
rule 89.” On the other hand, other High Courts, 
IZl though holding that such transferee cannot apply, 
have held that the judgement-debtor is not disentitled 
from applying. It is unnecessary to refer to all the 
■Suiaiman, J. Eeference may be made only to Pandurang 

TjOboamchn JJ^ddhs v. Govind Dadd U'pddJiB (1), bundd- 
ram v. Mausd Mdmthdr (2) and Musdmmat Dhdn- 
wdfiti Kuer v. Shea Shdnkar Loll (3). 

.The auction sale of a judgement-debtor’s interest, 
does not necessarily before confirmation extinguish 
the interest of the judgement-debtor in the property. 
The ownership of the property does not ifso facto 
vest in the auction-purchaser before the confirmation. 
The property cannot automatically pass to the auction- 
purchaser as soon as the sale takes place, for he has 
fifteen days to deposit the whole purchase money. In 
default of payment the property is to be re-sold as 
the property of the judgement-debtor, and obviously 
not as the property of the defaulting auction- 
purchaser. In my judgement the judgement-debtor 
continues to own it till the sale is confirmed, but as 
soon as the sale is confirmed, the vesting of the interest 
in the auction-purchaser relates back under section 65 
to the date of ,the sale. I am, therefore, clearly of 
opinion that the judgement-debtors did not cease to 
own the property merely because the property had been 
knocked down to an auction-purchaser but its sale 
had not yet been confirmed by the court. 

As to the effect of the private transfer by the 
judgement-debtors after the auction sale, I am of 
opinion that in spite of it the judgement-debtors 

(1) (1916) I.L.E., 40 Bom., 667. (2) (1921) I.L.R., 44 Mad., 554, 

(8) (1919) 4 Pat. L.J„ 340. 
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must be deemed to still own the property in these pro- 
ceedings. It is true that a private sale during an 
attachment or even after an auction sale is not abso- 
' lutely void for all purposes. Section 64 of the Code 
of Civil Procedure merely says that it shall be void 
as against all claims enforceable under the attach- 
ment. But in proceedings where a claim under the 
attachment is being enforced, it cannot be doubted 
that such a transfer is void. The present proceedings 
are between the decree-holder and the aucfion-pur- 
chaser on the one side and the judgement-debtors and 
their transferee on the other. In these proceedings 
the private transfer by the judgement- debtors must 
be deemed to be absolutely void, ineffectual and a 
nullity. In fact it is on that assumption that the 
decree-holder and the auction-purchaser would ask 
the court to confirm the sale. Can they then consis- 
tently plead this very transfer as a bar to the judge- 
ment-debtors’ application 1 A transaction which is 
treated by them as absolutely void cannot with good 
grace be set up as a bar against the judgement-debtors. 
So far as these proceedings are concerned it must be 
assumed that no valid transfer has really taken place ; 
it must, therefore, be assumed that the interest which 
the judgement-debtors possessed has not passed from 
them, and that they will be deemed to continue to be 
the owners till confirmation. If the sale is set aside 
and the attachment also withdrawn, the private 
transfer would become valid. If the sale is confirmed, 
the auction-purchaser’s title will date back to the time 
of the sale. 

Daniels, J. — I concur in the conclusion that the 
judgement-debtor has a right to apply but the subse- 
•quent purchaser has not. It is clear that a purchaser 
from the judgement-debtor subsequent to an auction- 
sale cannot apply under order XXI, rule 89, of the 
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192S Code of Civil Procedure. He is precluded by the 
Eatima-ul- terns of tli© rule as his interest was not acq^uired 
before the sale. The question whether the judgement- 
^£^1 debtor who has parted with his remaining interest by 
a private treaty can do so is more difficult and there 
is much to be said, on the literal meaning of the rule, 
Donie/s, j. V. Asaf AH Khan (1). 

Npw, it is clear that for the purposes of the rule the 
judgement-debtor is treated as the owner notwith- 
. standing the existence of the unconfirmed auction- 
sale. The words “ owning such property ” with 
reference- to a time immediately after the auction- 
sale must apply either to the judgement-debtor or to 
the auction-purchaser. The latter cannot possibly 
have been intended. I, therefore, agree with 
SuLAiMAN, J. that for the purpose of ji proceeding 
under rule 89, the object of which is to get the sale 
set aside on the condition of compensating the pur- 
chaser and paying off the full amount due to the 
decree-holder, it cannot operate to divest the judge- 
ment-debtor of such ownership as remains to him 
after the auction-sale. I am Conscious that it is para- 
doxical to hold that a judgement-debtor, who cannot 
in any event ultimately ijetain the property, is treated 
as still owning it for the purpose of the rule, but 
the fact that the rule has been construed in half a 
dozen 'different ways by different Judges sufficiently 
shows that it is impossible to find any construction 
to which no objection can be taken. The construc- 
tion adopted above, which is substantially that of my 
brother Sulaiman and that taken by Batchelor, J. 
in Pandurang Laxman Vpadhe v. Govind Vdda 
U'pO'dhe (2), is least open to objection and best carries 
out the intention of the Legislature. I agree with 

Mr. Justice Sulaiman that our judgements in this 

. : tl) (1911) LL.E., 34 AIL, ISO. . (3) (1917) I.L.E., 40 Bom., 557. 




( 


VOL. 2XVIII.] ALLAHABAD SERIES. 


199 


case should be placed before the Rules Committee with 
a view to the amendment of the rule. 

By the Court. — The questions formulated by the 
District Judge in this reference were : — 

(1) Can a judgement-debtor make an application 
under order XXI, rule 89 1 

Our answer to this question is — Yes. 

(2) Can a purchaser from a judgement-debtor 
subsequent to the date of the sale apply under this 
rule? 

Our answer to this is — ^No. 

Let these answers be returned to the District 
Judge together with copies of our orders. 

Reference answered. 
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Before Mr. Justice Sulaiman and Mr. Justice Daniels. 

AHMAD HUSAIN KHAN (Defendant) v. FARDAYAL 
(Plaintiff).* 

Civil Procedure Code, order IX, rule 13 — Suit dismissed for 
default — Conditional order restoring suit on 'payment of 
costs. 

An order restoring a case dismissed for default on condi- 
tion of the payment of a reasonable amount of costs to the 
opposite party within a time fixed by the order is not an 
illegal order, but, on the contrary, is an order contemplated 
by order IX, rale 13, of the Code of Civil Procedure. — Jagar- 
nath Sahi v. Kamta Prasad Upadliya (1) and Nand Lai \. 
Kishori (2), referred to. 

The facts of this case, so far as they are neces- 
sary for the purposes of this report, appear from 
the judgement of the Court. , 

Babu A-. P. Bagchi, for the applicant. 

Pandit TJma Shankar Bajpai, for the opposite 
party. 

* Civil Revision No. 50 of 1925. 

(I) (1914) I.L.E., 86 AU., 77. (2) (1914) 12 A.L.J., 1270. 
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V. 

UaElAYAL. 


SuLAiMAN and Daniels, JJ. : — This is an 
application in revision under the following circum- 
stances. A suit was decreed ex parte against the 
applicant on the 29th of April, 1924. On the 26th 
of July, the Subordinate Judge set aside the ex 
parte decree on condition of the defendant paying 
the plaintiff Es. 40 as costs by the 28th of July. 
The defendant did not at the time make any objec- 
tion that the time allowed was too short. On the 
28th of July the defendant, having failed to deposit 
the money, applied for ten days’ further time, which 
was refused. An appeal from this order was dis- 
missed by the learned District Judge. It appears 
to us that because the learned Subordinate Judge in 
the exercise of his discretion considered that the 
defendant was not entitled to an extension of time 
for payment of the money, this does not amount 
either to a failure to exercise jurisdiction or to a 
material irregularity in the exercise of jurisdiction 
against which a revision can lie. The applicant 
has drawn our attention to a decision in Jagarnath 
Sahi V. Eamta Prasad Vpadhya (1) in which the 
opinion was expressed that a conditional order was 
not a proper form in which to pass the order, and 
that an order should first be made directing pay- 
ment of the money by a certain time and then a 
separate order passed restoring or declining to 
restore the suit according as the pioney had been 
paid or not. The real question in that case was as 
to the order from which an appeal lay, and it was 
held that the final order dismissing the suit or refus- 
ing to restore the suit was the one from which an 
appeal could be filed. In a later case, Nand Lai v. 
Kiskori (2) to which one of the same learned Judges 
was a party, some doubt appears to have been felt 

(1) (1914) I.L.E., 36 AU., 77. (2) (1914) 12 A.L.J., 1270. 
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(2) (1914) 12 A.L.J., 1270. 
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as to the correctness of the earlier ruling. How- 
ever that may be, to prevent any misapprehension we 
wish to lay down definitely that an order re:;toring 
a case dismissed for default on condition of the 
payment of a reasonable amount of costs to the 
opposite party within a time fixed by the order is 
not an illegal order, but, on the contrary, is an order 
contemplated by order IX, rule 13, of the Code of 
Civil Procedure. This application has no force, 
and we dismiss it with costs. 

A'p'plication dismissed. 


APPELLATE CIVIL. 


Before Mr. -Justice Sulmman and Mr. Justice Daniels. 1925 
DIP PEAKASH AND OTHERS (Objectors) v . BOHEA 
DWAEIvA PEASAD and another (Decrbe-holdbes.)* 

Civil Procedure Code, section 11 — Ees judicata — Execution 
of decree — Principle of res judicata, how far applicable to * 
proceedings in execution. 

•Although neither section 11 of the Code of Civil Pro- 
cedure nor any of its explanations can in terms apply to pro- 
ceedings in exeention, because the question arises in the same 
suit and not in a second suit, yet where a point has been 
either expressly or by necessary implication decided in the 
execution department that decision binds the parties in all j 
subsequent proceedings. Earn Kirpal v. Rup Kuari (1), ' 
Mangul Pershad Dichi t v. Grija Kant Lahiri (21, Raja of 
Ramnad v. Velusami Tevar (3), Dwarka Das v. Muhammad 
Ashfaq-ullah (4), Kalian Singh v. Jagan PraSad (51 and ^heo 
Mangal v. Musamniat Hulsa (6), referred to. 

The facts of this case were as follows : 

The plaintiffs obtained a decree from the appel- 
late court on the 15th of December, 1920, ordering 

* Second Appeal No. 1844 of 1924, from a decree of Kaj Bajesliwar 
Sahai, Third Additional Subordinate Judge of Aligarh, dated the 25th of 
September, 1924, reversing a decree of Jagdishwar Nath Kaul, Munsif of 
Hathras, dated the 31st of March, 1924. 

(1) (1883) I.L.R., 6 AIL, 269. (2) (1881) I.L.R., 8 Calc., 51. 

(3) (1920) L.B., 48 I. A., 45. (4) (1924) I.L.R., 47 AIL, 86. 

(5) (1914) r.L.JL, 37 AIL, 589. (6) (1923 > I.L.R., 44 AIL, 169. 
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. the defendants to remove certain walls and sheds 
which they had erected on the disputed land, and 
for an injunction “ not to erect any building on the 
land.” On the 30th of April, 1923, the decree- 
holders put in an application for execution, com- 
plaining that the defendants in spite of the injunc- 
tion, had constructed a facca pavement and several 
walls and had put a tin roof on the latter. In this 
application they expressly asked to execute the 
decree by demolition of the walls, the tin roof and 
the newly constructed pavement. Notice was issued 
to the judgement-debtors fixing the 30th of July, 
1923. On this date the judgement-debtors appeared 
and put in a written objection that the decree was 
not executable on the ground that the parties had 
compromised their dispute and the constructions had 
been made in pursuance of that compromise. In the 
objection there was no suggestion that the construc- 
tions complained of were not in defiance of the in- 
junction. On the 2nd of August, 1923, the execution 
court, after hearing the evidence of the parties, held 
that no compromise had been proved, and accordingly 
dismissed the objection. No. further objection 
was filed by the judgement-debtors and on the 27th 
of August, 1923, the court ordered that, inasmuch 
as the judgement-debtor’s objections had been dis- 
missed, process should be issued to the Amin to carry 
out the order of execution and report. Before, how- 
ever, the order could be fully carried out, an order 
staying further proceedings was passed on the 29th 
of August, 1923, because a declaratory suit was 
instituted by the sons of the judgement-debtors. 
This last mentioned suit was dismissed on the 17th 
of December, 1923. On the 18th of December, 1923, 
on receipt of a report that the civil suit had been dis- 
missed, the court ordered that the previous order 
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dated the 27th of August, 1923, should be carried 
out, and the papers were sent to the Amin for com- 
pliance. In obedience to this order the Amin got the 
walls, the tin roof and the pavement removed from 
the land. 

After this the judgement-debtors filed a set of 
objections complaining that the decree-holders had 
fraudulently and without any right got the pavement 
removed, causing a loss to them of Rs. 5,100. They, 
therefore, prayed that the decree-holders might be 
ordered to get the pavement which they had had 
demolished rebuilt or to pay Rs. 5,100 on account 
of the cost of its construction to the objectors. The 
decree-holders replied that the construction of the 
pavement was contrary to the terms of the decree, 
and further that the objectors had no right to raise 
this objection, which was barred by the principle of 
res judicata and estoppel. They also disputed the 
amount of the alleged loss. 

The execution court held that there was no bar 
of res judicata. It further held that the pavement 
was not a “ building ” within the meaning of the 
decree and that therefore the decree-holders had no 
right to get it removed. It accordingly ordered that 
the decree-holders should rebuild the pavement within 
four months, otherwise they would be liable to pay 
Rs. 3,490-5-4 to the objectors. On appeal the Addi- 
tional Subordinate Judge agreed with the first court 
that the objection was barred neither by res judicata 
nor by estoppel. He held, however, that the brick 
pavement was a “ building ” within the meaning of 
the decree. He accordingly allowed the appeal and 
dismissed the objection. 

The judgement-debtors appealed to the High 
Court. 

Sir Tej Bahadur Sa^pru and Dr, Kailas Nath 
Katju, for the appellants. 
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_ Dr. Surendra Nath Sen and Munshi Panna Lai, 
for the respondents. 

The judgement of Sulaiman, J., after stating 
the facts as above, thus continued : — 

I am of opinion that this appeal should fail on 
legal grounds. When notice was issued to the 
j. judgement-debtors to show cause why execution 
should not proceed and the judgement-debtors ap- 
peared before the court, they had full notice of the 
decree-holders’ prayer for 'the removal of the dis- 
puted pavement. They had ample opportunity to 
object and urge that the construction of the pave- 
ment was not in contravention of the injunction. 
This objection they failed to raise. The objec- 
tion which they did raise was disallowed and on 
the 27th of August, 1923 execution was ordered. 
Subsequently the proceedings were stayed because of 
another pending suit, but when that suit was dis- 
missed, execution was ordered afresh. Process was 
issued to the Amin with specific instructions to 
demolish the pavement along with the other con- 
structions complained of. The Amin went to the spot 
and carried out the order. All this time the objec- 
tors were sleeping. It was their duty to raise the 
objection, before it was too late, that the pavement 
should not be removed. The order directing execu- 
tion by removal of the pavement was based on the 
assumption that the pavement was a building within 
the meaning of that term as used in the decree. Had 
the execution court been invited to consider and had 
■ it concluded that the pavement was not a building, 
it would never have ordered its removal. It must, 
therefore, be assumed that the question that this 
pavement was liable to be removed in execution of 
the decree was by necessary implication decided by 
the court against the judgement-debtors. They are, 
therefore, not entitled to come to court and ask for 
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damages for the loss which they have suffered on ac- — _ — 

count of such execution. . pbakash 

It is true that section 11 of the Code of Civil 
Procedure or any of its explanations, cannot in terms 
apply to an execution proceeding because the ques- 
tion arises in the same suit and not in a second suit. 

But, as observed by their Lordships of the Privys«r— , x 
Council in the case of Bam Kirpal v . Kuari (1) 
an order in execution may be “as binding between the 
parties and those claiming under them as an inter- • 
locutory judgement in a suit is binding ^ upon the 
parties in every proceeding in that suit, or as a 
final judgement in a suit is binding upon them in 
carrying the judgement into execution. The bind- 
ing force of such a judgement does not depend upon 
section 13, Act X of 1877, but upon general princi- 
ples of law. If it were not binding there Would be 
no end to litigation.” See also the Privy Council ' 
case of Mangul Per shad Dichit v. Grija Kant Lahiri 


( 2 ). 

Where, therefore, a point has once been express- 
ly decided in the execution department, there can 
be no doubt whatsoever that that decision binds the 
parties in all subsequent proceedings. In cases 
where a point has not been directly decided but is 
such as must be deemed to have been necessarily 
decided before an order of execution was passed, thd 
decision has also been held to have a similar binding 
force. Por instance, objections that the application 
is not in accordance with the law, or that it is barred 
by time or that the decree is not capable of execution 
or that the court has no jurisdiction to entertain the 
application or that the person applying for execution 
has not the right to do so, are objections, which if 
not raised before the execution is ordered, have been 
held in several cases to have been decided adversely 
(1) (1883) I.n.E., 6 All., 269 (274). (2) 0881) I.L.B., 8 Cftlc.. 51, 
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to the objectors by the execution order. Eeference 
' may be made to the recent case of Raja of Ramnad 
V. Velusami Tevar (1) decided by their Lordships of 
the Privy Council. At page 48 Loed Moulton 
observed : “ It was not only competent to the present 
respondents to bring the plea forward on that 
occasion, but it was incumbent on them to do so if 
they proposed to rely on it,” though in that case such 
a plea was in fact brought forward and decided upon. 
See also the case of Dwarha Das v. Muhammad 
A shfaq-ullah (2) and the cases cited therein. 

On the other hand, in cases where the decretal 
amount is in dispute it has been held that a mere 
order directing execution does not imply a decision 
that the amount entered in the application for exe- 
cution is necessarily correct, and it has been held that 
there is nothing to prevent the court at a subsequent' 
stage from correcting the amount which the decree- 
holder is entitled to recover. In the case of Kalian 
Singh v. Jagan Prasad (3), it was held that if a judge- 
ment-debtor does not take exception to the amount 
erroneously set forth in an application for the execu- 
tion of the decree as being the sum due, he is not pre- 
vented from doing so on a subsequent application for 
the execution of the same decree. Similarly in the case 
^of Sheo Mangal v. Musammat H^dsa (4) the vendee 
decree-holder, who was at least entitled to execute 
his decree for costs, had included a sum of 
Rs. 380-15-0 in his application. An order issuing 
process was made but before the order could be exe- 
cuted the vendee gave up his claim for Rs. 380-15-0 
and applied to be allowed to retain the property. It 
was held that the order issuing process, pass’d in 
favour of the decree-holders, did not preclude them 
from saying that thev were not entitled to recover 

(1) (1920) L.E., 48 I. A., 45. (2) (1924) I.L.E., 47 All., 86. 

(3) (1914) I.L.B., 87 All., 689. (4) (1921) I.L.E., 44 AH., 169. 




VOL. XLVIII.] 


ALLAHABAD SEBIES. 


207 


the suni of Rs. 380-15-0 by way of execution but that 

they were entitled to the property itself. It was 
pointed out that there was some amount recoverable o. 

^ . T 1 j? ' X J BoHBA 

by execution, namely, tne amount ot costs, and, dwabka ♦ 
therefore, the execution court had jurisdiction to 
order execution. The mere fact that a larger amount 
was included in the application of the decree-holders 
did not necessarily imply that the court had decided 
that the whole of that amount was due and recover- 
able only by execution. 

I am of opinion that the objectors are prevented 
from now asking the court to reconsider the question 
and, holding that the buildings ought not to have 
been demolished, to aw;ard them damages. I would, 
therefore, dismiss the appeal. 

Daniels, J. — concur both in the order dis- 
missing the appeal and in the reasons given by my 
learned brother for doing so. The rulings bn the 
subject of res judicata as applied to execution pro- 
ceedings are not altogether consistent, and it is, in 
my opinion, unnecessary to express any opinion as to 
the decisions in Kalyan Singh v. -lagan Prasad (1) 
or Sheo Mangal v. MuSammat Hulsa (2). In the 
present case the judgement-debtors were clearly 
bound, if they alleged that the construction of the 
so-called pavement was not inconsistent with the 
decree, to take this objection when the decree- 
holders asked for its demolition. It would be 
contrary to all principles of justice to allow them 
deliberately to stand aside while the pavement was 
demolished by order of the court, and then, after the 
work was completed, to come forward and claim, as 
they now do, that it should he restored and they 
should be awarded damages. » 

By the Court. — The appeal is dismissed with 
costs. 

A ppeal dismissed. 

a) 0916) I.L.E., 87 ah., 689. (2) a931) I.L.E., 44 AH., 159. 
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RE VISIONAL CRIMINAL. 

Before Mr. Justice Daniels. 

EMPEROE V. MEWA RAM and others.* 

Criminal Procedure Code, section 421(1 ) — Criminal appeal-- 
Summary dismissal of appeal from jail in ignorance that 
■an appeal had been filed in the same case through a 
mukhtar — Review — Revision. 

Where a Sessions Judge, in ignorance of the fact that 
an appeal in the same case had been filed by a mukhtar, dis- 
missed a criminal appeal submitted from jail, it was held 
that, though the Sessions Judge could not review his own 
order, the High Court could set it aside in revision ; and it 
was so done. 

This was a reference made by the Sessions Judge 
of Budaun. The facts which gave rise to the 
reference are stated in the judgement. 

The parties were not represented. 

Daniels, J. — In this case the Sessions Judge of 
Budaun has reported that while jaM appeals on 
behalf of four persons, Mewa Ram, Khiali Ram, 
Sobha Ram and Chunni Lai, were pending, a petition 
of appeal on behalf of the same persons ' was filed 
through a mukhtar. The Sessions Judge was away 
on vacation at the time, and the latter petition of 
appeal, which was accompanied by an application for 
bail, was placed before the Sessions and Subordinate 
Judge of Bareilly who was receiving urgent criminal 
applications relating to the Budaun Judgeship at 
that time. Owing to some delay in the post the 
learned Sessions Judge decided and summarily re- 
jected the jail appeals in ignorance that an appeal 
from a mu^tar in which counsel was to be heard 
had been presented. The learned Judge asks if he 
has power to set aside his own order dismissing the 
appeals. He has no such power, but this Court has 


* Orimmal Beference No, 420 of 1925, 
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power to do SO 5 and in the exercise of the re visional 
jurisdiction of this Court I hereby set aside the 
orders rejecting the appeals of the four persons men- 
tioned above, and direct the learned Judge to re- 
hear the appeals after giving them an opportunity of 
appearing by counsel. 

APPELLATE CIVIL. 

Before Mr. Justice Lindsay and Mr. Justice Kanhaiya Lai. 

NAEAIN DAS (Plaintiff) v . EAM CHAISIDAE and - 

ANOTHEB (Defendants).* 

Civil Procedure Code, section 66 ; order XXI, rules 92 and 94 
— Execution of decree — Procedure aypropnate to exe- 
cution wrongly applied to a sale held by a receiver under 
the authority of the court— Suit against certified pur- 
chaser. 

Neither section 66 nor order XXI of the Code of Civil 
Procedure have any application to a sale of partnership pro- 
perty in the hands of a receiver held by the receiver with the 
sanction of the court at a time when there existed a prelimi- 
nary decree for dissolution of partnership, but no final decree 
had yet been made Golani Hossein Cassim Ariff v. Fatima 
Begum (1) and Parvathammal v. Chokkalinga Chetty (2), 
referred to. . 

The facts of this case were as follows : — 

In a suit for dissolution of partnership and for 
the taking of accounts brought by one Pam Chandar, 
son of Kanhaiya Lai and his minor son Ragho Mai 
against Chhajju Mai and others, a receiver was 
appointed to take charge of the partnership property. 

A preliminary decree was then drawn up in 
the manner indicated by order XX, rule 15, of the 
Code of Civil Procedure declaring the rights of the 
parties and giving directions as to how the property 

* First Appeal Xo. 234 of 1922, from a decree of Har Govind Baijal, 

Subordinate Judge of Muzaffamagar at Meerut, dated tbe 27tli of February, 

1922. 

(1) (1910) 16 C.W.N., 394. (2) (1917) 41 Mad., 241, 
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was to be realized and administered. After the pre- 
'liminary decree had been passed the receiver brought 
it to the notice of the court that there were certain 
debts on which interest was running up, and that it 
mio-ht be advisable to sell some of the partnership 
uro°perty and .get rid of these debts. The court ac- 
cordingly authorized the receiver to sell whatever 
propertv he thought necessary for this purpose. Ac- 
cordingly the receiver sold, amongst other items, a 
shop situated in Mandavi Ghalla in the city of 
Meerut, and it was purchased by one Earn Chandar, 
son of Khem Chand. The receiver asked the court to 
confirm the sale, and, in a proceeding dated the 7th 
of December, 1914, the court passed an order, pur- 
porting to be under order XXI, rule 92(1) of the 
Code of Civil Procedure, confirming the sale m 
favour of Earn Chandar, son of Khem Chand. 
Later on, a certificate was issued under order XXI, 

rule 94, to Earn Chandar. 

The present plaintiff, Lala Narain Lai alias 
Earn Dayal, then sued for the ejectment of Earn 
Chandar, son of Kanhaiya Lai. The plaintiff assert- 
ed that the shop had been purchased from the receiver 
by his own brother really on his behalf, being the 
guardian of the plaintiff who was then a minor. The 
defendant pleaded that the purchase by Earn 
Chandar, son of Khem Chand, had been made on his 
fthe defendant’s) behalf and insisted thJit this Earn 
Chandar should be made a party to the suit, and this 
was done and the suit proceeded. The defence put 
forward was that — ^.a sale certificate having issued to 
Earn Chandar, son of Khem Chand— the suit was 
barred by the provisions of section 66 of the Code of 
Civil Procedure. The court of first instance accept- 
ed this contention and therefore dismissed the plain- 
tiff’s suit. The plaintiff appealed to the High Court, 
where the same point was raised. 
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Babu Pimi Lai Banerji, for the appellant. 

Babu Harendra Krishna Mukerji and Dr. naiuei 
Surendra Nath Sen, for the respondents. • 

The judgement of the Court (Lindsay and ci^as 
Kanhaiya Lal, JJ.,), after stating the facts as 
above, thus continued : — 

We have it, therefore, that the sale to Ram 
Chandar, son of Kh.em Chand, defendant No. 2 in 
this suit, was a sale by a receiver which took place in 
the circumstances to which we have referred, and 
we do not see how it is possible to apply the provi- 
sions of order XXI to a sale of this kind. There 
certainly was no sale in execution of a decree, and it 
seems to us that section 66 of the Code refers to a 
case where there has been a sale in execution of 
a decree. Part II of the Code of Civil Procedure, in 
which section 66 is to be found, relates to execution 
and order XXI also relates to the execution of decrees 
and orders. 

It has been argued before us that we ought, to 
treat this sale as having been made in the execution 
of a decree because it was made under directions 
which were contained in the preliminary decree. . 

We do not, however, think that that argument is 
sustainable. A preliminary decree is not capable of 
execution. Further, we do not see how it is possible 
to describe this sale as being a sale in execution either 
of a decree or order. It is not, as we have said, a 
sale in execution of a decree nor is it a sale in pursu- 
ance of an “ order ” as defined in section 2(14) of the 
Code of Civil Procedure. “ Order ” means the 
formal expression of any decision of a civil court 
which is not a decree, but when the Subordinate 
Judge, in the course of the proceedings in suit 
No. 485 of 1911, gave authority to the receiver to sell 
the property, he was not issuing any order in this 
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sense. He was not deciding anything between the 
parties to the case. He was simply giving a direc- 
tion to the receiver to dispose of the property for the 
benefit of all the parties to the suit. We are satis- 
fied, therefore, that this sale was not carried out in 
pursuance of any decree or order as defined above. 
The learned counsel for the appellant has referred us 
to a case which seems to be in point, Golam Hossein 
Cassim Ari-ff v. Fatima Begum (1). The learned 
Judge in that case pointed out that a sale by a 
receiver was not a sale by the court but a sale under 
the court and that in such cases the court does not 

f 

grant a sale certificate nor does it confirm the sale. 
The learned Judge differed from the previous decision 
of a single Judge of the same court to be found in 
Minatoonnessa Bibee v. Khatoonnessa Bibee (2)... ^"V^e 
may also refer to another case to be found in 
Parvathammal v. Chokkalinga Chetty . (3), which 
supports the argument of the learned counsej 
for the appellant. There it was held that an order 
under section 34 of the Guardians . and Wards* Act 
directing a guardian to pay a sum of money out of 
his ward’s estate for the marriage expenses of a 
person dependent on his ward is neither a decree nor 
an order executable as a decree under the Code of 
Civil Procedure. The learned Judges referred to the 
definition of the term “ order ” in section 2(14) of 
the Code of Civil Procedure. , 

We hold, therefore, that in the present suit, the 
defence cannot be put forward that the sale certificate 
which was issued to Earn Chandar, defendant No. 2, 
is a bar to the maintenance of the present suit- The 
fact is that had the proper procedure been observed 
there would neither have been an order confirming 
the sale nor any certificate issued under the provisions 

.’ML) (1910) 16 C.W.N., 394. (2) (1894) I.L.E., 21 Calo., 479. ‘ 

. , (3) (1917) I.L.E., 41 Mad., 241. 
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of order XXI, rule 94. The procedure which was 
adopted was out of order. We, therefore, allow the 
appeal, set aside the decree of the court below and 
send the case back to the Subordinate Judge of 
Muzafiarnagar for disposal on the merits. Costs 
here and hitherto will abide the result. 

A'pfeal allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Lindsay and Mx- Justice Sulaiman. 

BAESTAWAE (Dependant) v . SUNDAE T,AT, and 
oTHEES (Plaintiffs).* 

Act No. XVI of 1908 {Indian Registration Act), section 17(&) 

— Registration — Document in form of a petition to a 
, ♦ court reciting the fact of a previous family settlement. 

Held that a document, in the form of a petition to a 
• #(urt c£ revenue which recited that the parties had already 
composed* their differeiices and that the property in re-pect 
of which mutation of names was sought should be entered in 
the names of the parties in certain specified proportions, but 
which did not purport to transfer any property from one 
party to the other nor to create any fresh title, was not a 
document which required to be registered. Satrolian Lai v. 
Nageshwar Prasad (1) and Baldeo Singh v. Udal Singh (2), 
referred to. 

The facts of this case were as follows : — D, a 
Hindu, died leaving his widow S, who succeeded to his 
property, and his daughter K. After the death of 
B applied in the revenue court for mutation of names, 
claiming as grandson oi B's brother and also as adop- 
ted son of D . This claim was opposed by the daughter 
K. The contestants eventually compromised their 

* Second Appeal No. 1628 of 1923, from a decree of P. 0. Plowden, 
District Indge of Meerut, dated the 28th of S^temher, 1923, confirming a 
decree of Eaj Eajeshwari Sahai, Subordinate Judge of Meerut, dated the 
17th of Pebraary, 1923. 

(1) (1916) 19 Oudh Cases, 76. (2) (1920) I.L.K., 43 AU., l,t 
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1925. disputes and an unregistered document dated the 9th 
bakhtawab of January, 1909, was presented to the revenue court, 
st^^ab which recited that they had copiposed their differences 
and agreed and prayed that the names of B and K. 
be entered in respect of certain specified shares, res- 
pectively. The revenue court ordered mutation of 
names in accordance therewith, and the parties ob- 
tained possession accordingly. Subsequently, after 
K's death, her sons, claiming as daughter’s sons of D, 
sued B for recovery of the share of the property in the 
latter’s possession. B set up in defence the unregis- 
tered compromise deed of 1909. The court held that 
the document was invalid for want of registration, 
and decreed the suit. The lowe? appellate court main- 
t.ained the decree. B appealed to the High Court. 

The appeal having been laid before Sulaiman, J., 
was by him referred to a Bench of two Judges in view 
of apparent discrepancies between some earlier rulings 
of the Court. 

Munshi Amhika Prasad (with whom Dr. N. C. 
Vaish), for the appellant.. 

The respondents were not represented. 

Lindsay, J. — ^After hearing arguments in this 
case I ’i.m of opinion that the appellant is entitled to 
succeed . The whole question turns on the document, 
dated the 9th of January, 1909, which was presented 
in the revenue court. It appears that this document 
vvas presented after the death of one Musammat Sur- 
■' jaiti who was the widow of Dungar. When Musam- 
mat Surjaiti died, Bakhtawar, who is the grand- 
nephew of Dungar, seems to have applied to the reve- 
nue court claiming to be the heir and to be entitled 
to have mutafion of all the property which had be- 
longed to Dungar, and it further appears that he was 
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putting forward a title by saying that Musammat 
Surjaiti had adopted him to her husband Dungar. 

The claim in the revenue court was opposed by sundab 
D ungar’s daughter, Musammat Kamli, and on tlie 
date above mentioned we find that a petition was pre- 
sented to the court which is described as darhhast Lindsay, j. 
razinama. This document recited that the two 
parties, namely, Bakhtawar and Musammat Kamli, 
had already composed their differences regarding the 
property and had come to an arrangement between 
themselves by which Musammat Kamli ’s name was 
to be entered in respect of 7 bighas 12 biswas odd 
Avhilst Bakhtawar’ s name was to be entered in respect 
of the rest of the property amounting to 7 bighas 2 
biswas odd. The petition describes Baldhtawar as the 
adopted son of Musammat Surjaiti. 

It is not disputed that the entries have remained 
in this way ever since the mutation court made an 
order upon this petition. I am of opinion that this 
petition is evidence of a pre\iously arranged family 
settlement arrived at between Bakhtawar and Musam- 
mat Kamli, and the true view of the transaction 
appears to me to be that there was no transfer by one 
party to the other, nor was there any creation of a 
fresh title. Bakhtawar was setting himself up as 
the adopted son whilst Musammat Kamli was 
opposing him in her character as daughter and heir 
of the deceased Dungar. It is reasonable to assume 
that there was a bond fide dispute between the parties 
which was eventually composed, each party recogniz- 
ing an antecedent title in the other. In this view of 
the circumstances I am of opinion that there was no 
necessity to have this petition registered. It does 
not, in my opinion, purport to create, assign, limit, 
extinguish or declare within the meaning of these ex- 
pressions as used in section 17 (5) of the Registration 

20 
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Act. It is merely a recital of fact by which the court 
bashtawas jg informed that the parties have come to an arrange- 

stJKDAs inent. The whole question raised here has been dis- 

cussed bv me in a ruling which will be found in Sett- 
ToJian Lai v. Llageshwar Prasad (1). I have nothing 
to add to or subtract from what I said on that occa- 
sion. I need only say further that this ruling was 
cited in a Bench decision, Baldeo Singh v. Udal 
Singh (2). I would, therefore, allow this appeal and 
setting aside the decrees of both the courts below dis- 
miss the plaintiffs’ suit with costs in all courts. 

Stilaiman, J. — I agree, and adhere to the four 
propositions laid down by me in my referring order 
which I was inclined to accept if the matter were 
'.'.'holly res ii^egra * 

^Affeal allowed. 

* These were — 

(1) That division of property by way of family settlement 
does not amount to a transfer by one party to the other, nor 
does any party to su^ settlement derive title through the 
other. The settlement merely recognizes the right of the 
other party and accepts it in part. Not being a transfer, gift 
or exchange from one party to the other, the transaction does 
not fall under any of the sections of the Transfer of Property 
.4.ct which require registration; (2) that even in the absence 
of a registered document it is open to either party to the family 
settlement to prove that there had been a family settlement 
which was acted upon; (3) that if the compromise is reduced 
to writing then if that document is used as a document of 
title purporting to create or declare rights in immovable pro- 
perty worth more than Ps. 100, the deed would require regis- 
tration ; but (4) that if the document does not purport to be a 
document of title creating or declaring such rights but contains 
a mere recital of a previous settlement arrived at between the 
p.arties, the document may be used in evidence in proof of that 

previous settleTnent, even though not registered. . 

U) (1916) 19 Onah Cages, 75 . (2) (1920) 43 All., 1. 
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REVISIONAL CIVIL. 

Before Mr. Justice Daniels. 1925 

GULAB DEI (Plaintiff) v. THE GREAT INDIAN 
PENINSITTiA RAILWAY (Dependant).* 

Railway — Contract to convey goods at particular rate on 
amount of goods consigned — Basis of calculation subse- 
quently changed, without consignor's knoicledge. 

The fact that a railway company may have reserved to 
itself the right of re-measnrement and re calculati’ n on the 
i.rrival of the goods at their destination does not entitle it, 
when it has made a contract to convey goods at a particular rate 
on the amount of goods consigned, subsequently and without 
the knowledge of the consignor to alter the entire basis of 
calculation merely because, to suit its own convenience, it 
has used for the conveyance of the goods a much larger wagon 
than was actually necessary. 

This was an application in revision against an 
order of the Court of Small Causes at Agra. The 
facts of the case, so far as they are necessary for the 
purposes of this report, appear from the judgement 
of the Court. 

Dr. Kailas Nath Katju, for the applicant. 

Pandit Ladli Prasad Zutshi, for the opposite 
party. 

Daniels, J. — The question raised in this revision 
is as to the correctness of an additional charge of 
Rs. 170 levied by the G. I. P. Railway from the 
applicant, Musammat Gulab Dei, on account of 316 
maunds of waste paper consigned from Bombay to 
Agra and delivered to her at the latter place. The 
name of the person despatching the goods was 
Mangaiji Ganesh. Ihe railway receipt was made 
out in his own name, but was subsequently endorsed 
to the firm of Lachhman Das Mul Chand. It was 
stated in the plaint that the plaintiff, namely, the 

' S'Cinl Eerisjon No. 78 of *1925. ' 
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present applicant, is the proprietor of that firm. The 
GTOAB Bra goods were charged at Bombay at the maund-rate of 
G. L p. eight annas per maund applicable to waste paper 
under the "station-to-station rate list” given on 
page 111 of the G. I. P. Railway Goods Tariff, 
j.g The rate is given under No. 264, and the 
commodity is described as “Paper, waste, 0. R. ; W/ 
300; L.” The initials “ 0. R.” mean owner’s risk; 
the words “ W/300 ” mean as explained on page 80 
of the Goods Tariff, Part 1-A, that the rate applies 
to a minimum wagon-load of 300 maunds per 4- 
wheeled wagon, and a larger minimum, 450 or 600 
maunds per 6-wheeled or bogie wagon.. If the 
amount loaded in the wagon is larger than the mini- 
mum, freight is to be paid on the actual weight. 
“ L ” indicates that the loading was to be done by the 
. j consignor. The railway company put a wagon at the 

, ! consignor’s disposal for loading the goods and granted 

J| • him a rail receipt showing that the waste paper was 

ij ’ charged on the full amount of 315 maunds at the 

! maund-rate of eight annas. Es. 157 at this rate was 

n , : paid by the consignor in advance before the receipt 

was issued. On arrival at Agra the railway claimed 
i that owing to the goods having been loaded in an 8- 

wheeled bogie wagon, they were entitled under 
• rule 52-A to charge, not for 315 maunds actually 

consigned, but for a consignment of 40 tons or nearly 
I ■' 700 maunds at the same rate. They, therefore, 

t demanded from the recipient the sum of Rs. 170 which 

is now in dispute and refused to deliver the goods 
If' until that sum was paid. 

I am not prepared to accept the interpretation of 
this rule which the learned Subordinate Judge has 
adopted. It is quite true that the railway company 
reserve to themselves a right of re-measurement and 
re-calculation on the arrival of the goods at tTieir 
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destination, but this does not entitle them, when they 
have made a contract with the plaintiff to convey his 
goods at a particular rate on the amount consigned, 
subsequently and without his knowledge to alter the 
entire basis of calculation merely because to suit their 
own convenience they have used for the conveyance of 
the goods a much larger wagon than was actually 
necessary. It is perfectly clear that the consignor 
would never have agreed to consign the goods in this 
form if he had been told beforehand that he was going 
to be charged on considerably more than double the 
amount of waste paper he wished to despatch. 2, 
therefore, find that the railway company were not 
entitled to make the additional charge which they did 
make in this case, and that the plaintiff’s claim was 
well-founded. 

An objection has been taken on behalf of the res- 
pondents that in their written statement the railway 
company challenged the right of the plaintiff to sue, 
and that no finding has been arrived at on this point. 
The plea was certainly taken in the written state- 
ment, but when the case came to trial no issue was 
framed upon it. The sole issue which was framed 
was whether the plaintiff was entitled to a refund of 
the overcharge. Under these circumstances it must 
-be taken that the point was not pressed at the trial. 

■ For the reasons already given I allow this revi- 
sion and decree the plaintiff’s suit with costs. 

Revision, allowed. 



1936. 
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EEVISIONAL CEIMINAL 


■ Before Mr. Jmtice Ashworth. 

EMPEEOE V. PANNA I/AL and others.* 

Act No. Ill of 1867 (.Public Gambling Act), section 13 — Act 
(Local) No. I of 1917 (U. P. Gambling (Amendment) 
Act), section 6 — Gambling — “Game of mere skill”— 
Playing of marbles on a public road. 

The playing,- in a public place, of a game of mere skill, 
into which chance does not enter, is not within the purview 
of section 13 of Act No. Ill of 1867 as amended by Local Act 
No. I of 1917, even though it may be ac;companied by wager- 
ing or betting. 

This was a reference made by the Sessions Judge 
of Aligarh in a case in which the applicants in revi- 
sion before him had been convicted of offences uiider 
section 13 of the Public Gambling Act, 1867. Act- 
ually, the accused had been, playing marbles for pice 
on a public road at Mursan. The magistrate who 
convicted them was of opinion that marbles was not a 
game of mere skill. The Sessions Judge, however, did 
not accept this view and recommended that the con- 
victions and sentences should be set aside. 

Babu Sureridra Nath Gupta, for the applicants. 
The Crown was not represented. 

Ashworth, J.— This is a reference by the Bis- 
trict Judge of Aligarh recommending that the convic- 
tion of six persons under section 13 of the Public 
Gambling Act (III of 1867) should be set aside in 


revision. 


The finding was that the accused persons were 
playing a game with marbles on a public road, the 
game being one of mere skill into which chance did 
not enter. It is not disputed that before the amend- 
ment of the said Act by IJ. P. Gambling (Amend- 
ment) Act I of 1917 the conviction would have been 


* Criminal Reference No. 392 of 1926. 
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in order. That Act, however, has added a section 
that nothing in the Gambling Act shall apply to any empbrob 
game of mere skill wherever flayed. The result of vtmK 
this amendment appears to be as follows. The playing 
of a game of mere skill in a public place is gaming 
but it is not such gaming as falls within the ambit of 
the Public Gambling Act. The Magistrate's sugges- 
tion that the expression any game of mere skill ” 
means a game in respect of which there is no wagering 
or betting, is untenable. Accordingly the convictions 
of the six persons in this case are set aside and the 
tines, if paid, will be returned to them. 

Convictions set aside, 

APPELLATE CIVIL. 

Before Mr, Justice Lindsay and Mr, Justice Kanhaiya Lai, 
BAOHAN SINGH axd others (Plaintiffs) v, BIJAI 
SINGH AND others (Defendants).'*' 

Pre-^emption — ^Lis pendens — -Application of the doctrine of lis 
pendens to a suit for pre-emption. 

Two suits for pre-emption of the same property were 
filed by rival pre-emptors having equal claims, and on the 
date of the filing of the second the j)urchasers sold the pro- 
perty in suit to a person having an equal right of pre-emption 
with both sets of plaintiffs. 

Held that, applying the doctrine of lis pendens^ the 
second purchaser and the two sets of pre-emptors were primt 
facie entitled to divide the property amongst them; but, in- 
asmuch as both suits had been dismissed by the first, court 
and the second set of pre-emptors had not appealed, the pro- 
perty was divided proportionately between the second pur- 
chaser and the first set of pre-emptors. Bhikhi Mai v. 

Dehi Sdhai (1), followed. Harkeshi v. Mewa Ram (2), dis- 
sented from. 

* Second Appeal No. 1612- of 1924, from a decree of LaksLmi Narain 
landau, Subordinate Judge of Famikbabad, dated tbe 24tli of September, 
i924> reversing a decree of Banwari Lai Matimr, Mtinsif of Kairnganj- dated 
the 26tli of May, 1924. 

a) a^5) 47 AH.. 928. (2-> a923> 72 Indian Cases, 247. 


1925. 
July, 24. 
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This was a second appeal arising out of a suit 
for pre-emption. One Chafan bingh. sold certain pro- 
perty to Bijai Singli and Gliandrabas. Bijai Singh, 
was a co-sharer in the property sold, but Chandrabas 
was a stranger. Two suits for pre-emption were 
filed within about two weeks of each other, and on the 
date when the second suit was filed the defendants 
v'endees sold the property in suit to one IPokhar Singh, 
who himself was a person entitled equally with the 
two sets of pre-emptors to pre-empt the property sold 
by Charan Singh. The court of first instance, finding 
that the two sets of plaintiffs and Pokhar Singh had 
all equal rights of pre-emption, made a decree diyid- 
ing the property in suit proportionately amongst them. 
On appeal this decree was reyersed and both suits dis- 
missed with the result of leaying Pokhar Singh in 
possession of the whole. One set of pre-emptors 
appealed; the other did not. 

Munshi Gulzari Lai, for the appellants. 

Babu Piari Lai Barter ji, for the respondents. 

Lindsay and Kanhaiya Lal, JJ. : — After 
hearing the arguments in this case we haye come to 
the conclusion that the appeal must be allowed. It is 
quite true that the judgement of the lower appella,te 
court is based upon a ruling of this Court reported in 
Harkeshi y. Mewa Ram (1). There can be no doubt 
that on the facts that case is not distinguishable from 
the case now before us, but neyertheless, for the 
reasons we are about to giye, we think it should not be 
followed. . 

[After setting out the facts, the judgement then 
proceeded.] 

In the case oi HarkesM y, Mewa Ram (1), upon 
which the lower appellate court relies, no question 

'■ , / . (1) (1923) 72- Indian €»ses/' 2 ; , ^ ' 
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was raised regarding tlie application of the doctrine 

of Us fendens. We thinK, however, that that doc- 
trine must be applied to pre-emption suits as well as 
to any other suits. We have set this down in a ruling 
in Bhikhi Mai v. Deki Bahai (1). ISTow it is plain that 
in the present case the transfer which was made to 
Pokhar Singh was 'pendente life and the plaintiffs 
appellants before us can say that the doctrine of Us 
'pendens ought to be applied in the suit which they 
instituted, and that any rights that they had against 
Poldiar Singh at the institution of the suit should not 
be interfered with by anything done by the original 
vendees of the property pending the trial of the suit. 

It has been said that the plaintiffs and Pokhar 
Singh have equal status in the matter of claiming pre- ■ , , 
e.mption and it is clear that if Pokhar Singh instead 
of taking a transfer of the property had brought a 
rival suit for pre-emption, he would have been given 
a share' of the'property in proportion to the extent of 
his claim along with the other plaintiffs pre-emptors. 

It appears to us, therefore, that on the applica- 
tion of this principle the decree of the court of first 
instance was correct in the circumstances as they then 
existed. We have, however, to take notice of the fact 
that one set of pre-emptors has dropped out and has 
allowed the decree of the lower, appellate court to 
become final. We, have, therefore, now before us 
only one set of four pre-emptors and the purchaser, 
Pokhar Singh, and applying the principles laid down 
above, we think that the proper decree to pass is that 
the plaintiffs appellants be given four-fifths of the 
pre-empted property on payment of Es. 320. Pokhar 
Singh, who has already purchased, may retain the 
remaining one-fifth of the property. We allow the 
plaintiffs two months, to deposit the sum mentioned 
U) (1925) I,L.R., 47 AU., 923. 
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above in the court of first instance to the credit of 
Pokhar Singh. If the deposit is made within the 
time limited, the plaintiffs’ claim will be decreed to 
that extent and they will be entitled to four-fifths of 
their costs in both the courts below. If the^ deposit 
is not so made, then their suit will stand dismissed 
vfith costs to Pokhar Singh in both the courts below. 
As regards the costs of this Court we leave the 
parties to bear their own costs. 

Affeal allowed. 


EEVISIONAL CIVIL. 


1935 
My, 27. 


Before Mr. Justice Kanhaiya Lai. 

BEGHAN (Dbfbnd.4nt) v. EAGHUNATH .-ind others 

(PmiNTIFFS)* 

Gicil Procedure Code, section 152; order XX, rule 6 (1) — 
Jurisdiction of trial court to amend a decree not in 
accordance with the judgement — Appeal. 

The jurisdiction of the court which has passed a decree to 
amend it so as to bring it into accordance with the judgement 
does not cease upon the filing of an appeal, but continues until 
the appellate court has heard the appeal and decided it. 
Asma Bihi v. Ahmad Husain (1) distinguished. 

The facts of this case, so far as they are neces- 
sary for the purposes of this report, appear from the 
judgement of the Court. 

Pandit Kashi Narain Malaviya, for the appli- 
cant; 

Kanhaiya Lal, J.— This is an application in 
revision for the discharge of an order for the 
amendment of a decree passed by the trial court on 

♦Civil Revision No. Nil of 19^5. 
a) (1908) I.L.R., 80 -All., 290. 
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the 9th of May, 1925. The trial court observes that 
there was a mistake in the decree which was not in beohak 

, . 17 . 

accordance with the judgement and it has directed baghunath. 
that mistake to be rectified. It is argued here that 
the trial court had ceased to have any jurisdiction to 
amend this decree or to rectify it after an appeal had 
been filed from that decree in the court of the District 
Judge. But till the District Judge hears the appeal 
and decides it, the decree of the trial court remains 
in force and it can be rectified or amended by the 
court which passed it. It is only when the appeal 
has been decided and a decree has been passed in appeal 
confirming, amending or reversing it, that the appel- 
late decree operates to supersede the decree of the 
trial court, and it is only then that the jurisdiction 
of the trial court to interfere with the decree so 
superseded ceases. It is immaterial what has 
happened since the order of the trial court of the 9th 
May, 1925 now sought to be revised was passed. The 
order as passed on that date was correct and the trial 
court had jurisdiction to pass it. The decision in 
Asma Bibi v. Ahmad Husain (1) referred to by the 
learned counsel for the applicant does not apply 
because in that case the amendment was made after 
the appeal was decided. The application is, there- 
fore, rejected. The stay order passed will be with- 
drawn. 

Application rejected. 

a) (1908) I.L.E., 30 All , 290. 
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APPELLATE CIVIL. 

Before Mr. Justice Lindsay and Mr. Justice Kanhaiya Lai: 
8UEAJ SINGH and another (Plaintiffs) v. PHUL', 
KUMAEI AND ANOTHER (Defendants).* 

Civil Procedure Code, section 109 (a) and (c)— Application for 
leave to appeal to! His Majesty in Council — Difference 
between orders passed in revision and orders passed in 
- appeal — Award — Finality of decree passed on an award. 
An order passed in reYision is entirely distinct in its nature 
from an order passed in appeal, and does not come within the 
purview oi section 109 (a) of the Code of Civil Procedure. 
'Such an order would come within clause (c) of the section , 'and 
■the High Court could grant leave to appeal if it was made to 
appear that the case was a fit one for appeal. But when the 
ohject of the application in revision was to upset a decree based 
upon an award, the High Court declined to gnant leave, holding 
that the intention of the Legislature was to give finality to the 
decisions of arbitrators and the decrees founded on them, and 
that objections to an award on the ground of invalidity should be 
decided by one court alone. Harisli Chandra Acharjee v, 
Nawab of Moorshidahad (1) and Chappan v. Moidin Kuiti (2), 
not followed. iMtawanv. Laehy a (S), reievvei to. 

This was an application for leave to appeal to 
His Majesty in Council from an order passed by a 
Bench of the Court in its revisional jurisdiction where- 
by the Bench refused to interfere with the order of a 
District Judge dismissing the objections raised by one 
of the parties to an arbitration award and passing a 
decree in accordance therewith. As some of those 
objections were directed against the conduct of the 
case by the trial court, the objections were transferred 
by the District Judge to his own court and disposed of 
by him as mentioned above. 

Babu Piari Lai Barter ji, for the applicants. 

* Application No. iS of 192S, for leave to appeal to His Majesty in 
Counca. 

(1) (1911) 18 O.L.J., 688. (2) (1898) I.L.E., 22 Mad., 68. 

(3) (1913) I.L.B., 36 All. 69. 
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■ Sir Tej Bahadur Sapru and Dr. Kailas Nath — 
Katju, for the opposite parties. Sjjjoh 

' Lindsay and Kanhaiya Lal, JJ. : — We have 
decided, after hearing arguments of counsel in. this RniUM 
case, to refuse this application for leave to appeal to 
His Majesty in Council. 

The order which it is sought to take in appeal is 
an order which was passed by this Bench in Civil 
Revision No. 125 of 1923. In other words, it was an 
order passed under the provisions of section 115 of the 
Code of Civil Procedure. The matter came before 
this Court in connexion with an arbitration award. 

The award having been attacked in the trial court 
was accepted by the learned Judge of the court below, 
and we decided by our order that there was no case 
for interference in revision. We, therefore, allowed 
the order of the District Judge to remain as it was. 

A preliminary objection has been raised before 
us and it is argued in this connexion that having 
regard to the language of section 109 of the Code of 
Civil Procedure, clause (a), the applicants have no 
right to apply for leave to appeal to His Majesty in 
Council. This argument is based on the consideration 
that the order which was passed by this Bench, and 
which is the order complained of was not an order 
passed “ on appeal ” by a High Court. We agree 
with the argument and we do not think that an order 
which has been passed by this Court in the exercise of 
its revisional jurisdiction is an order passed - on 
appeal We understand there is authority for the 
contrary view in a case reported in Harish Chandra 
Acharjee Nawdb of Moorshidahad (1). The v.iew 
there taken followed the view which was adopted by 
the Madras Court in Chappan v. Moidin Kutti (2). 

This latter was a case in which the matter under 

( 1 ) ( 1911 ) 13 C.Ij.J., 688 . ( 2 ) ( 1898 ) I.L.E., 22 Mad., 68 , 
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discussion was the right of appeal under the Letters 
Patent. 

We are not prepared to take the view that an 
order passed by this Court in the exercise of its 
revisional jurisdiction is an order passed on appeal . 
rhere is a substantial difference between the powers of 
this Court when exercised in appeal and when exer- 
cised in revisional jurisdiction. As was very properly 
pointed out, the jurisdiction of this Court under 
section 115 is a discretional jurisdiction and the Court 
is not bound to interfere even if it is satisfied that 
an error of law has been committed by the court below. 
It would be otherwise in a case which came before this 
Court “ on appeal We are, therefore, of opinion 
that this application does not lie under section 1.09 (a). 
On the other hand, it is argued that if it does not lie 
under clause (a) it does lie under clause (c), which 
provides that an appeal would lie to His Majesty in 
Council “from any decree or order when the case, as 
hereinafter provided, is certified to be a fit one for 
appeal to His Majesty in Council.” We are of opinion 
that the application could be entertained under this 
clause if it was made to appear that the case is a fit 
one for appeal. It was argued before us that in the 
present case, as in the case of Saadatmand Khan v. 
Phul Knar (1), the application for a certificate ought 
to be made to the court which passed the decree. We 
do not think this is so, and it may also be mentioned 
that, in the case of Saadatmand Khan v. Fhvl Knar (1) 
the matter never came before the High Court at all. 
There was no order by the High Court in that case. 

• We are left then to consider whether this appli- 
cation ought to be granted on the ground that the case 
is one to be certified as a fit one for appeal to His 
Majesty in Council. It is argued bv Mr. Pmri La? 

tt) 0898) I.L.E., 20 All., O? ' 
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Banerji, who appears on behalf of the applicants, that 
a substantial question of law is raised and one of Sdbaj 
general importance. The argument is put in this way. 

It is said that it would be a great hardship on litig- 
ants who engage in arbitration proceedings if they 
were deprived of the opportunity of showing by means 
of an appeal that wliat purported to be an award was 
not an award at all. We think instead (and the law is 
so settled in this Court) that under the present Code 
of Civil Procedure the policy of the law is to make 
all decisions in arbitration cases final. We may refer 
in this connexion to the Pull Bench decision of this 
Court in Lutawan v. Lachya (1) and to the observa- 
tions of the learned Chief Justice, at page 74 of the 
report, where he says 

“ It seems to me that it was the clear intention of the 
legislature by this amendment of the Code that objections to 
the award on the ground of invalidity from any dause whatever 
should be decided by that court and by no other court.” 

Similarly Mr. Justice Banerji observes at page 76 
of the report : — 

“ It is manifest from the provisions of the Code of Civil 
Procedure that the intention of the legislature is to give finality 
to the decisions of arbitrators and to the decrees passed in 
accordance therewith ”. 

We agree respectfully with these observations on 
the scope of the arbitration law as it now stands and 
we think it is impossible to say that any hardship is 
caused where, as at present, the law contemplates that 
any objection taken in respect of the validity of an 
award is to be determined by the court through which 
the reference was made. This is clear from the pro- 
visions of schedule II, paragraph I, sub-paragraph 
(1) (c) of the Code of Civil Procedure. When the 
award is returned by the arbitrator any party then has 
the opportunity of attacking the award in the court 

(1) a913) I.L.B., 86 All., 69. 
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whicii made the reference and showing that it is 
invalid for various reasons which are specified in para- 
‘traph 16 “ or otherwise ” . It seems to us, therefore, 
that this paragraph contemplates the entertaining by 
the first court of all possible grounds which can be 
urged against the validity of the award, and amongst 
those grounds, we conceive, is included the ground 
which has now been raised here, namely, that what 
purports to be an award is, by reason of certain events 
which are said to have happened prior to the reference, 
not an award at all. 

Paragraph 16 , schedule II, shows clearly that the 
right of appeal in the case where an award has been 
made is of a strictly limited nature, and it was no 
doubt for that reason that the Full Bench held, ■ as 
we have said above, that it was the policy of the 
legislature to give finahty to the decisions of arbi- 
trators. We, therefore, hold that no proper case has 
been made out which would justify our granting the 
certificate asked for, and we accordingly dismiss this 
application with costs. 

’A'p'plication dismissed. 
REVISIONAL CRIMINAL. 

Before Mr. Justice Kanhaiya Lai. 

EMPEEOR V. RAM SARUP.* 

Act (Local) No. II of 1916 (U. P. 'Municipalities Act)^ sections 
178, 18o, 186, 807 — Municipal Board — Prosecution for 
- building otherwise than in accordance with sanction 
granted Sanction not specifying details as to manner hi 
which construction permitted was to be built. 

■ Sanction was given by a municipal board to one RS to 
make an extension to a chabufra belonging to him,' but the 

4S3 of 1925" from an order of O, U, Badhwar, 
SBsaiona Judge of Aligarh, dated the 2n^ of June, 1926, 
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sanction did not specify anything as to the details of construc- 
tion, e.g., whether the proposed ■ addition was to be supported 
on brackets or pillars or earth, and in this case brackets were 
used. BS was ordered to remove the brackets, but refused 
to do so and w’as prosecuted. Held that RS had incurred 
no liability under section 307 of the United Provinces Muni- 
cipalities Act, 1916. 

This was an application in revision against a con- 
viction and sentence under section 307 of the United 
Provinces Municipalities Act, 1916. The facts of the 
case sufficiently appear from the judgement of the 
Court. , 

Maulvi Muhammad Ahdul Aziz for the 'applicant. 

The Assistant Government Advocate (Dr. M. 
Waliullah) for the Crovm. 

Kanhaiya Lal, J. — The applicant. Earn Sarup, 
applied to the Municipal Board of Hathras to extend 
his chabutra by two feet in an almost triangular line 
so as to make the new chabutra and the old chabutra 
form a rectangle. He also mentioned that he may be 
granted permission to put a stone on the drain to serve 
as a step for getting on to the chabutra. The map 
attached to the application explains, the . position and 
the form in which the new chabutra wsls to be built. 
This sanction was granted. At the time the applica- 
tion fpr sanction was made, it was not mentioned that 
the new chabutra would rest on stone, brackets. The 
applicant is now being prosecuted for having put up 
stone brackets to support the new chabutra, for the con- 
struction of which the Municipality, had .already 
granted, its sanction.. A chabutra can only rest 
on earth or on brackets, and as the sanction .did 
not limit the discretion of Earn Sarup to build 
it in any particular form, it was open to him to erect 
stone brackets for supporting the new chabutra. 



1925 

, Emperor. 
.! 0 . 

Ram Sabup. 
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1925 The prosecution is wholly unjustified. The con- 

-Ri/DminTi struction of the chabutra was made with the 
®- sanction of the Municipal Board obtained under 

RiM SABUP. United Provinces Municipalities 

Act II of 1916, and a separate sanction for the 
erection of stone brackets to support the chabutra was 
not needed. The Municipal Board issued a notice 
under section 186 requiring Earn Sarup to stop the 
erection of the stone brackets but he refused to stop 
the erection. The trying Magistrate and the learned 
Sessions Judge were, of opinion that by refusing to 
stop the erection of the stone brackets he had incurred 
a liability under section 307 of the Act ; but section 186 
read with section 185 refers to the construction made 
either in contravention of the requirements of section 
178, or in contravention of the written directions given 
by the Board under section 118 or any bye-law. There 
is no bye-law pointed out to us in this case and there 
is nothing in the sanction to forbid the use of stone 
brackets as supports for the cTiabutra. The learned 
Sessions Judge also observes that Earn Sarup had 
extended his chabutra beyond the size sanctioned by 
the Board by six inches, but there is no mention of any 
such extension in the notice issued to him by the 
Municipal Board, nor was that one of the grounds 
taken by the Municipal Board in the trial court. In 
fact the contention of Earn Sarup is that his chabutra 
’does not extend beyond two feet anywhere, and that 
matter not having been a part of the original com- 
plaint, it cannot be tried here. The application is 
allowed and the conviction and sentence passed on 
the applicant are set aside. TKe fine, if realized, will 
be refunded. 


AfflicatioTi, allowed y conviction quashed, 
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Before Sir Grimwood Hears, Knight, Ghief Justice and 23 

Mr. Justice Lindsay. 

ABDULLAH (Defendant) v. BADE-UL-ISLAM 
(Plaintiff).* 

WO'jih-ul-O'Tz—rG (instruction of document— Landlord and tenant 

— Bight of transfer 'of houses — Pukhta house ”. 

Held, on a construction of the provisjops of a wajib-hl-arz 
dealing with the rights of tenants regarding transfer of houses, 
that the adjective “ pukhta ” was not necessarily confined to 
houses made of Hln-baked bricks, but Would' include a sub- 
stantially-built house made of sun-dried bricks. 

The facts of this case were as follows : — • 

Id the year 1910 a bania residing in* the town of 
Jahangirpur in the Bulandshahr district sold to the 
defendant a house described as a “ dukan kTiam ” or 
kachcha shop. Some years afterwards the zamindar 
sued the purchaser under the provisions of the wajib- 
ul-arz for ejectment of the purchaser, for demolition 
of the shop and for clearance of the site.. 

According to the wajib-ul-arz, upon which the 
plaintiff founded his suit, the inhabitants of the town 
of Jahangirpur were divided into two classes, the first 
consisting of persons who, were described as qaum 
sharif ” or respectable classes, and the second consist- 
ing of agriculturists and others. Persons of the first 
class had a right to transfer ‘ foukhtp.- houses which 
they have built at their own expense.” The right of 
transfer was expressed to be a right to transfer the 
houses as they stood. And it was expressly stated that 
the zamindafs of the village had no right whatever to 
interfere with this privilege of people who belonged to 
the “ sharif qaum ”. In the case of the ordinary 
“ riaya” and lower classes inhabiting the town it 


Appeal No. 1§5 of 1924, ipption 10 of ifelie Xietfers Paiepl 
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, 1925 provided that they; had no right to transfer their 

Abdullah houses although they might sell the materials thereof. 
BadI'-ul. Neither class of resident had any right to transfer the 
ISLAM, houses. 

The first court decreed the plaintiff’s claim. 

The lower appellate court reversed this decision 
and dismissed the suit, being of opinion that the 
defendant’s vendor belonged to the privileged class 
and had a right to , sell the house. The plaintiff 
appealed tn the High Court and his appeal was 
decreed. The defendant then preferred the present 
appeal under section 10 of the Letters Patent. 

Manlri' MuhammaS Aldul Aziz tov the appellant. 

Maulvi Iqlal Ahmad ■ and Maulvi Muhhtar 
Ahmad for the respondent. 

The judgement of the 'Court (Mears, C. J., and 
Lindsay, 'J., after setting forth the facts as above, 
thus proceeded': — 

It has been argued before us that the learned 
Judge of this Court has placed too narrow an inter- 
pretation upon the language of the wajib-ul-arz. He 
has, it seems, definitely laid down that the power of 
transfer which' is vested in members of the respectable 
class •in this town is limited to cases in which the 
houses being transferred are what is properly known 
as facca houses, that is to say, houses which have been 
built of kiln-dried bricks. 

. In the present case it is proved that the building 
is not a building which has been built of what is 
ordinarily known as facca bricks. It is a building 
which has been constructed with sun-dried or hachcha 
bricks. In spite of this, however, the first appellate 
court held that the terms of the wajib-ul-arz applied 

to this.bnilding . on the group'd that it was a building 
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of a substantial character. The Subordinate Judge 
thought that the expression “ 'pukhta ” did not neces- abdtoxab 
sarily imply that houses to which the term was applied badb-pl- 
were houses built of kiln-dried bricks. 

He also referred to the evidence on the record to 
show that a considerable number of transfers of 
buildings of this description had taken place without 
the right of transfer being questioned by the landlord. 

He was undoubtedly entitled to refer to this evidence 
for the purpose of showing the sense in which the 
expression “ pukhta ” is used in this town of Jahan- 
girpur. 

It appears to us, after listening to the arguments 
of the learned counsel, that the learned Judge of this 
Court has placed too narrow a construction on the 
expression ‘ ‘ pukhta, ’ ’ and we think that the better 
sense was arrived at by the first appellate court. 

Taking the language as it stands in the context, 
we are of opinion that the interpretation adopted by 
the first court of appeal is more appropriate than that 
which found favour with the learned Judge of this 
Court. In the circumstances, therefore, we are of 
opinion that this appeal ought to be allowed, that the 
decree of the learned Judge of this Court should be 
discharged and that the decree of the first appellate 
court should be restored. We direct accordingly and 
also direct that the appellant do get all his costs in this 
Court. 

Appeal allowed. 


23 


i 


1920 

November i 
6 . 



236 THE INDIAN LAW KEPOKTS, [vOL. XL VIII. 

appellate criminal. 

Before Mr. Justice Mukerfi. 

EMPEEOE V. EAUJDAE MAHTO and anotheb .* 

Criminal Procedure Code, sections 233, 234 and 235 — Mis- 
joinder of charges— Accused charged at the same trial with 
separate offences of kidnapping and cheating in respect of 
two different persons. 

Two girls were kidnapped by accused on different dates 
and were passed off as Ghattri girls on one BB, who wanted 
a wife for himself and a wife for his brother, and who paid 
money to the accused for them. Held that, although section 
234 of the Criminal Procedure Code would allow the trial of 
the two cases of kidnapping together and similarly section 235 
would allow the trial of the offence of kidnapping with respect 
to one girl and cheating with respect to the same girl together, 
yet the operation of the two sections could not be combined and 
it was impossible to combine all the four charges — ^two of 
kidnapping and two of cheating — in one trial. Emperor v. 
Shuja-ud-din Ahmad (1) and Emperor vi Sheo Saran Lai (2), 
referred to. 

The facts of this case, so far as they are necessary’ 
for the purposes of this report, sufficiently appear 
from the judgement. 

Mr. L. M. Roy and Munshi Kamla Kant Varma, 
from the judgement. 

The Government Pleader (Mr. Sankar Saran), for 
the Crown. 

Mukebji, J. : — The first point argued in this 
appeal is that there is a misjoinder of charges and the 
whole trial is vitiated by illegality. 

It appears to me that this argument is well- 
founded and must he given effect to, although the point 
was not taken specifically in the memorandum of 
appeal. 

* Oriminal Appeal No.y668 of 1925, from an order of Ali Ausat, Sessions 
Judge of Grhazipur, dated the 29t]i of July, 1925. 

(1) (1922) LI 1 .E., 44 All., 540. (2) (1910) 32 AIL, 219. 
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Briefly, the alleged facts are these. Two girls 

were kidnapped on different dates and they were empbbob 
passed off as Chattri girls on receipt of money from 
one Bishan Rai who wanted a wife for himself and a 
wife for his brother. It is argued that the offences 
of kidnapping being separate offences, the trial 
■ordinarily ought to have been separate, under section 
.233 of the Code of Criminal Procedure. There can be 
no doubt that this is correct, provided the case does 
not come within sections 234, 235, 236 and 239. 

Section 234 of the Code of Criminal Procedure says 
that where more offences than one, but of the same 
ikind, are committed within the space of 12 months, 
the offender can be tried for all the offences, provided 
they do not exceed three in number, in the same trial. 

Section 235 lays down that where in one series of facts 
so connected together as to form the same transaction 
more offences than one are committed by the same 
person, he may be charged with and tried for every 
such offence. Section 234 would allow the trial of 
two cases of kidnapping together. Similarly section 
'235 would allow the trial of the offence of kidnapping 
with respect to one girl and cheating with respect to 
the same girl in one trial. Sections 236 and 239 
have no application to the facts of this case. The 
question now is whether sections 234 and 235 allow a 
combination of charges so that there may be one joint 
trial in respect of one kidnapping and cheating as a 
part of the same transaction with another and in- 
dependent offence of kidnapping together with cheat- 
ing with respect to the girl kidnapped, as a part of 
the same transaction. Even if there were no author- 
ity for the proposition, I would have had no hesitation 
■in coming to the conclusion that the operations of the 
two sections 234 and 235 cannot be combined. The 
'reasons are obvious. If this were permitted the whole 


238 


THE INDIAN LAW REPORTS, [vOL, XLVlir, 




object of the rule laid down in section 233 would have- 
Empekob been frustrated. The main principle is thac there- 
paotoae should be a separate trial for every distinct offence. 
mahto. exceptions are allowed (so far as the facts of this- 

case are concerned) viz., those enacted in sections 234 
and 235. The present case in its entirety does not 
come under section 234, nor does it come in its entirety 
within section 235. If we permit a joint trial in- 
respect of two sets of separate and independent tran- 
sactions in which different offences have been com- 
mitted, we would create such an amount of confusion 
as would in most cases end in a distraction of the- 
minds of the judges and jury and the accused persons- 
themselves. 

This case is much stronger than the cases of 
Emferor v. Slinja-ud-din A hmad (1) and Emperor v. 
Sheo Saran Lai (2) quoted by the learned counsel for 
the appellants as authority. 

The result is that I accept the appeal, set aside- 
the convictions and the sentences and order a retrial 
of the case or cases by the learned Sessions Judge after 
proper joinder of charges. 

A question of jurisdiction was also argued before- 
me. It was pointed out that the two offences of 
kidnapping really took place within the jurisdiction 
of some court in the province of Bihar and Orissa. 
This is a matter which should also be looked into by 
the learned Sessions Judge at the fresh trial. 


(1) (1922) I.L.R.. 44 A!l., 540. 


Appeal allowed.. 

(2) (1910) I.L.R.. 32 AIL, 219. 
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Before Mr. Justice Sulainian and Mr. Justice Mukerji. 

^ Nouentbsr. 

■GOPAL DAS (Defendant) c. BAIJ NATH and others jq. 
(Plaintiffs) and SHEO PEASAD and another 
(Defendants).*' 

iCivil Procedure Code, order XXX, rule 1, sub-clause (2) — 

Suit against partnership — Reference to arbitration entered 
into by one partner alone — Award and decree in accordance 
— Application in revision by non-assenting partner. 

One partner in a firm against which a suit is pending is 
not entitled, unless under a deed of authority, to enter into 
an agreement to refer the matters in dispute to arbitration so 
as*to bind the other partner or partners who have not agreed 
to or joined in the application to refer. Umed Singh v, Seth 
Sobhag Mai Dhadha (1) and Ishar Das v. Keshah Deo (2), 
referred to. In such a case it is open to a partner who has 
not agreed to the reference to challenge in re'vision the award 
and the decree based thereon upon the ground that the refer- 
ence was in its inception illegal. Ajudhia Prasad v. Badar-ul 
Huscdn (3) and Kanhya Lai v. Jagannath Pershad, Hanuman 
Pershad (4), referred to. 

This was an application in revision against an 
order disallowing certain objections to an award and 
directing that a decree be prepared in terms of the 
award. The facts were as follows : — 

A suit was instituted by the plaintiffs against a 
firm named Gobind Prasad, Makund Ram which has 
two partners, Gopal Das and vSheo Prasad, father and 
son. In the plaint the plaintiffs expressly asked that 
notices should be served on the two partners named 
individually. The notices were ordered to be issued 
to them separately. Only Sheo Prasad filed a ■written 
statement and engaged a vakil and in the vakalatnama 

* Civil Revision No. 69 of 1926. 

(1) (1915) I.L.R., 43 Calc., 290. (2) (1910) LL.R., 32 AIL, 667. 

•(3) (1917) I.L.R., 89 All., 489. d) (1920) 19 A.L.J., 38. 
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he purported to engage the vakil as a partner of th©' 
atffAi, Das firm. Gopal Das did not put in any appearance in 
Biw ’’kii'H. the court of the Subordinate Judge. Before the 
evidence commenced, one of the plaintiffs and the* 
vakil for all the plaintiffs as well as Sheo Prasad 
signed an application referring the dispute between 
the parties to a named arbitrator . In this application- 
Gopal Das did not join. The matter was referred to* 
the arbitrator and an award was made against the 
defendant. Objections were filed both by Sheo Prasad* 
and Gopal Das to the validity of the award, but they 
were overruled. Gopal Das then applied in revision 
to the High Court. 

Pandit Rama Kant Malaviya and Pandit KasM 
Narain Malaviya, for the applicant. 

Ur. Kailas Nath Katju, for the opposite pax'ties.. 

SuLAiMAN, J. : — A preliminary objection is taken 
on behalf of the respondents that, no matter whether- 
the decision of the court below was right or wrong as 
to the objections raised before it, the order is not open 
to revision by this Court . Where ob j ections are raised 
as to the proceedings before an arbitrator and they are 
the subject of a decision by the trial court, it cannot be 
suggested that there has been any irregularity commit- 
ted by the court in the exercise of its jurisdiction, 
Such objections, therefore, cannot be properly raised 
again in revision. But where the applicant challenges 
the proceedings of the court itself and attacks the 
reference made by the court to the arbitrator, it is 
not merely a question of a wrong decision by the court 
hut may be one of irregularity or illegality committed 
by it in the exercise of its jurisdiction. The learned 
counsel has relied on the case of A judhia Prasad v. 
Badar-ul-Husain (1) where a learned Judge of this 
Court did observe that objections as to the validity of 

(1) (1917) I.L.E., 89 AIL, 489. ' 
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a reference ought to be raised under rule 15 of sche- 

dule II of the Code. But in the case oT Kanhya Lai d.45 
V. Jagannath PersJiad, Hanuman Pershad (1) decided bau NArn, 
by a Bench of which the same learned Judge was a 
member, it was remarked that an objection as to the 
validity of a reference to arbitration was not an objec- 
tion within the meaning of rule 15 and had no finality 
attached to it. With this last observation we agree. 

The objection is not as to the validity of the award 
only, but as to the illegality of the reference to the 
arbitration. This reference having been made by an 
order of the court, it is open to revision after the case 
has terminated. It would not have been possible for 
the applicant to come up in revision from an interlocu- 
tory order. We accordingly overrule this preliminary 
objection. 

[After stating the facts as above, the judgement 
continued : ] 

There can be no doubt that under schedule II, 
rule 1, it is imperative that all parties interested 
should agree that any matter in difference between 
them be referred to arbitration. Of course it is not now 
necessary that pro forma, defendants must also join, 
nor is it necessary that persons who are not interested 
in the matter in difference between those joining in 
the reference should be impleaded. But, all the same, 
it is necessary that all persons who are interested in 
the matter which is in difference between the parties 
and which is going to be referred to arbitration, should 
join. Although it is not absolutely necessary that 
they should all sign the application made to the court, 
it is necessary that they should agree to the reference. 

The learned advocate for the respondents has relied on 
the provisions of order XXX, rule 1, sub-clause (2) 

rn (WSO) 39 A.L.J., .S.S. 
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under which, when a suit is brought against a firm, 
fjoPAL Das jjj the ease of any pleading or other document required 
lAij Nath, by OT under the Code to be signed, verified or certified 
by the plaintiff or the defendant it is sufficient if such 
‘^uh'man Pleading or other document is signed, verified or 
J- certified bj^ one of the partners. It may, however, be 
noted at once that under no provision of the Code 
is an agreement or application to the court required to 
be signed, verified or certified by a party. All that 
schedule II, rule 1, sub-clause (2) requires is that an 
application to the court should be in writing. It 
does not require that it should be signed by the party. 
From the case of Umied Singh v. Seth Solhag Mai 
Dhadha (1) it is clear that the agreement need not be 
in writing; it may be oral. Thus order XXX, rule 1, 
sub-clause (2) does not empower one partner to refer 
the case to arbitration so as to bind the other partners 
who have not agreed to or joined in the application 
for reference. It may be pointed out that once a 
decree has been passed against a firm it can be exe- 
cuted under order XXI, rule 50, not only against the 
property of the partnership but also against any 
person who has appeared as a partner or who has been 
individually served as a partner with a summons and 
has failed to appear. Thus the consequences of a 
decree passed against a firm are’ to make the partners 
who have been served individuallv liable. 

I, therefore, think that it could never have been 
in the contemplation of the legislature to make an 
agreement for reference to arbitration by only one of 
the partners binding on all the partners merely because 
the suit is against the firm as such. 

Reliance has been placed on the case of Ishar 'Das 
V. Keshah Deo (2) where it was held that a minor 
defendant, whose guardian ad litem did not put in an 

(1) (1915) I.L.R., 4S Oalo., 290. (2) (1910) I.L.E., 32 All., 657. 
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appearance in the case nor contested the suit, was not 

a person interested in the matters which were referred 
to arbitration and that therefore his not joining in bau naib. 
the reference did not invalidate it. It may be that 
the learned Judges on the facts came to the conclusion 
that the matter referred to arbitration did not affect 
the interest of the minor at all. We are not prepared 
to hold that if a defendant is interested in the subject- 
matter of the reference and does not join in the refer- 
ence, he is bound by the award merely because he did 
not choose to put in an appearance and contest the 
suit. In the present case, as alreadj' remarked, Gopal 
Das was directly interested in the subject-matter of 
the reference. 

I am accordingly of opinion that there is nothing 
in the Civil Procedure Code which entitles Sheo 
Prasad as one of the pa rtners to refer the entire 
dispute to arbitration without the agreement of the 
other partner Gopal Das. 

^ ^ ^ ^ 

I would accordingly allow - this revision and 
setting aside the order of reference (with which the 
award and the decree fall to the ground), direct that 
the case be restored to its original file and disposed 
of according to law. 

Mukeeji, J. — I agree. I wish to add just a few 
words to emphasize my view that when a reference is 
made to arbitration in a suit in which a firm is a 
party, all the members of the firm who are sought to 
be bound must join in making the reference. The 
object of enacting order XXX of the- Civil Procedure 
Code of 1908 was not to give any one of the members 
of the partnership any higher authority than he 
possessed under the law before the enactment. Por 
brevity of reference, it was sometimes expedient to 
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dfescribe certain partners merely by the name of the 
gopal Da-? A firm is not a corporation and has got, no 

baij *Nath entity apart from the entities which constitute the 
firm. In order to establish the proposition that one 
of the members of a partnership business could refer a 
dispute to arbitration on behalf of all the members- 
of the partnership, something more than the rules 
enacted in order XXX of the Civil Procedure Code 
should be pointed out. It will be noticed that in 
rule 2 of order XXX, a defendant may at any time call 
upon the plaintiffs, who are suing under the name of 
their firm, to disclose the identity of the partners who 
constitute the firm. If they fail to disclose their- 
names, the proceedings must be stopped. This shows 
that the legislature meant that, where necessary, all 
the individuals who constitute the plaintiff or the- 
defendant firm must come before the court under 
their original nanies and descriptions. This is an 
additional reason for holding that a partner is not 
entitled, except under a deed of authority, to refer a 
matter to arbitration so as to bind all his partners. 

By the Court. — The revision is allowed, the 
award and the decree are set aside and the case be 
restored to the original file and be disposed of accord- 
ing to law. As Qopal Das is partly to be blamed, we 
direct that the costs should abide the event. 

Revision allowed. 
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Before Mr. Justice Sulaiman and Mr. Justice Mukerfi. 
BINDA PEASAD and anothbe (Judgement-debtors) v. 

EAJ BALLABH SAHAI (Decree-holder).* 

Civil Procedure Code, sections 50, 52 and S3 — Hmdu law 
Joint Hindu family — Decree against father — Execution 
sought against sons, the father being dead, hut the grand- 
father having survived him. 

The question whether property in the hands of the sons 
in a joint Hindu family is liable to attachment and sale in 
execution of a decree against their father as being property of 
the father which had come to the sons as his legal represen- 
tatives, is a question which must be decided with reference to 
the circumstances at the date of the father’s death. Where, 
therefore, a decree was had against the father and he died 
before any property was attached, leaving his own father and 
four sons surviving, and subsequently the grandfather died, 
it was held that the decree-holder could not in these circum- 
stances take out execution against the property in the bands of 


1025 

November,, 

It. 


the sons. 

The facts of this case were as follows : — 

One Tapeshri Dayal, the father of the appellants, 
borrowed some money from the decree-holder, res- 
pondent, on a promissory note in 1914. On the 
basis of that promis.sory note a decree was obtained 
against him on the 28th of February, 1916. Before 
any property of his was attached. Tapeshri Dayal' 
died. On his death he left his father, Bihari Lai, 
and four sons, the two appellants and two minor 
brothers of theirs. In 1919 an application for execu- 
tion of the decree was made against the sons alone. 
The two minor sons filed objections on the 5th of 
August, 1919, denying their liability to pay the 
amount due under the decree. Bihari Lai also filed 

Second Appiil No. 1468 of 19‘24, from a decree of Zorawar Singh, 
Aochtiona; Subordinate Judge of Ghazipur, dared the 21st of July, 1924», 
reversing a decree of Lakshrei Dat Joshi, Mnnsif of Easra, dated the 23 rd^ 
of ro'prjber. 1922. 
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separate objections. By an order, dated the 2nd 
of September, 1919, the objections of the two sons 
were disallowed. By a subsequent order, dated 
the 11th of December, 1919, the objection of 
Bihari Lai was allowed with respect to the house 
which had been attached but was disallowed 
with respect to certain mortgagee rights. Subse- 
quently Bihari Lai also died. The decree-holder 
has now applied for recovery of the balance of 
the decretal amount by execution against the sons of 
Tapeshri Dayal by attaching a new item of property. 
The sons again filed objections urging that the proper- 
ty was not liable to pay the amount. The court of 
first instance allowed their objections, but, on appeal, 
their objections have been disallowed and execution 
ordered to proceed, hence this second appeal. 

The appeal came originally before Sulaiman, J., 
and was referred by him to a Bench of two Judges. 

Munshi Shim Prasad Sinha, for the appellants. 

Pandit Shiam Krishna Bar and Munshi Bnlesh- 
wari Prasad, for the respondent. 

The judgement of Sulaiman, J. , after setting 
forth the facts as above, thus proceeded : — 

It cannot be doubted that under the rulings which 
were in force under the old Code of Civil Procedure 
a decree-holder who had obtained a money decree 
against a member of a joint Hindu family had no 
remedy in the execution department against the sons 
■of the deceased. Under certain circumstances it was 
laid down that his remedy was by a separate suit. 
But I am not aware of any case in which a separate 
■suit was maintained when the deceased left not only 
sons and grandsons but also father uncle, brother or 
nephews. However that may be, the decree-holder 
•had no remedy in the execution department under the 
nld Code. The provisions of section 53 have now been 
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added which, under certain circumstances, make the 

sons of the deceased liable to pay the debt. It is 
obvious that unless the respondent can come within 
the four corners of section 53 which is a new enact- balubh 
ment, he has no remedy on the execution side. Section 
50, sub-clause (2), provides that the legal representa- 
tive of a deceased person is liable only to the extent sMman^ 
of the property of the deceased which has come to his 
hands and has not been duly disposed of. Section 52 
says that the decree is to be executed by attachment 
and sale of the property of the deceased person. Now, 
ordinarily a member of a joint Hindu family holds 
joint property in his own right which he acquired at 
his birth and does not inherit it from the deceased co- 
parcener in the strict sense of the word. But section 
53 provides that for the purposes of sections 50 and 
52, property in the hands of a son or other descendant 
which is liable under Hindu law for the pajouent of 
debts of a deceased ancestor in respect of which a 
decree has been passed, shall be deemed to be property 
of the deceased which has come to the hands of the sou 
or other de-scendant as his legal representative. It is 
clear to my mind that in order to see whether a certain 
[•erson is the legal representative of the deceased with 
regard to the property sought to be attached, the 
crucial date is the date of the death of the decea.sed 
and not the date of attachment of that property. 

If on the date when the deceased died it cannot 
be said that a certain property came into the 
hands of the son or other descendant as his legal- 
representatives, section 52 will not be applicable.. 

In the present case on the date when Tapeshri 
Dajml died Bihari Lai was alive. Bihari Lai: 
not not a son or other descendant. He was in- 
fact the father of the deceased. Under the Hindu 
law there was no pious obligation on Bihari Lai to* 
pay his son’s debt. The joint family of which Biharh 
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. I.al was a member was also therefore not liable to dis- 
charge the debt. The property belonging to the 
family was, therefore, on the death of Tapeshri Dayal 
not one which was liable under the Hindu law for the 
pawnent of the debt of the deceased. It cannot, there- 
fore, be disputed that between the years 1916 and 
1919, when Bihari Lai was alive, the decree holder 
could not possibly proceed against the joint family pro- 
perty on the ground that it was liable to pay the debt 
of the deceased. 

The learned vakil for the respondent has argued 
before us that at the time when the attachment was 
being made, there were no other members of the family 
but the sons, and possibly grandsons, of the deceased 
Tapeshri Dayal. It is said that therefore the pro- 
perty now in the hands of a son or other descendant 
is liable under the Hindu law for payment of the debt 
•of the deceased father. If the crucial date to be con- 
sidered is the date of the death of the deceased, then 
this argument obviously has no force. If the property 
was not liable before, it cannot now become liable 
merely because the grandfather has died since. I am, 
therefore, of opinion that the decree-holder is not en- 
titled to proceed against this property and treat it as 
part of the assets of the deceased which has come into 
the hands of the sons and grandsons. 

Mtjkerji, J.- Having regard to the able argu- 
ments that have been addressed on both sides in this 
case I have thought it necessary to say a few wmrds, 
although I am generally in agreement with what has 
fallen from my learned brother. 

Two points have been discussed. One is whether 
the appellants as Hindu sons are liable to pay out 
of the joint family property the debt of their father, 
•and, secondly, whether a previous order passed in the 
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execution department, dated tie 2nd of September, 
1919, operates as res judicata. 

[After stating tie facts, tie judgement con- 
tinued : ] 

Tie first question to be considered is whether this 
property is liable to be attached in execution of 
Tapeshri DayaFs decree. 

Section 53 of the Code of Civil Procedure is, by 
consent, the only provision to which we must refer to 
find the answer. Section 53 lays down who would be 
regarded as the legal representatives and what pro- 
perty would be regarded as the assets of a deceased 
judgement-debtor, in certain circumstances. But to 
read and understand section 53 it would be necessary 
to read sections 50 and 52 to which the section refers. 
Section 50 says that when a judgement-debtor dies the 
decree may be executed against his legal representa- 
tive. Then it further says that the legal represen- 
tative is liable only to the extent of the property of 
the deceased which has come into his hands and has 
not been duly disposed of. In the case of a joint 
Hindu family, on the death of a joint member who 
happens to be a debtor, there are no assets that 
can be followed; because the deceased’s share lapses 
into the family by the principle of survivorship. 
There is, however, a proposition of Hindu law, tiz., 
the family property in the hands of a father is liable 
to pay his debts, notwithstanding there may be joint 
sons of the father. On this principle this High Court 
allowed only suits to be brought against sons of a 
deceased Judgement- debtor, who happened to be a 
member of a joint Hindu family, if the property had 
not been attached in the life-time of the debtor. Some 
High Courts allowed the sons to he brought on the 
record and the family property to be pursued in their 
hands. To remove this anomaly section 53 was 
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enacted. It is laid down therein that where there is 
a liability under the Hindu law on the sons to pay 
their father’s debt, that liability may be enforced in 
execution as well. That is the meaning of section 53, 
as I understand it. Taking this test, we have to see 
whether the joint family property could be realized on 
the death of Tapeshri Dayal for the payment of his 
debts. There can be no doubt that Tapeshri Dayal 
could not sell the property at the time he died in order 
to pay off his own debts. He was not the head of 
the family and the property was not in his hands. 
The property was in his father’s hands. The liability 
of the sons to paj^ their father’s debt not tainted with 
immorality is the same whether the liability is en- 
forced through the court or it is taken advantage of 
by the father in paying of! his antecedent debts by 
private treaty. In my opinion the test is that the 
property which the father could sell in his life-time 
is the only property that could be pursued by his 
creditor on his death in the hands of his sons. This 
must be so for obvious reasons. Ho case has been cited 
to us in which it has been established that irrespective 
of the nature of the property sons are liable to pay. 
The sons, if they have any personal property, not in- 
herited through the father, are not liable to pay a 
father’s debt. It is, therefore, only such property as 
was under the control of the father in his life-time in 
order to pay his antecedent debts that can be followed 
in execution. If this be so, it is clear that the pro- 
perty that existed in the family on the death of 
Tapeshri Dayal was not so liable. It is conceded that 
for three years, that is to say, during the life-time of 
Bihari Lai, the property couid not be attached. Then 
the question is whether the death of Bihari Lai has 
made any such difference in the position of the parties 
as to make the property, which was not attachable 
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before, attachable now. The sons may very well say — 
and they do say that they got the property not from 
their father but from their grandfather. As a matter 
of Hindu law the grandsons get their property in their buu.bb 
own right, neither through their father nor through 
their grandfather. But in order to adjust the con- 
flicting rights, t'zz., of the creditor and of the son, it 
is said that the property received by sons through 
their father is liable. In this case the property in 
question was received by the sons through their grand- 
father and not through the father. In this view we 
have to look to the date of the death of Tapeshri 
Dayal in order to see what property was liable to pay 
his debts. The result would be that the property noiv 
in question cannot be sold in execution. 

By the Court. — The appeal is accordingly 
allowed and the decree of the lower appellate court is 
set aside and that of the court of flrst instance restored 
with costs throughout . 

A'p'peal allow p,d. 

Before Mr. Justice Sulaiman and Mr. Justice Mukerji. 2 . 9 - 2 S 

NAEAIN DAS and others (Defendants) v. SHEO DIN Nov^ber, 

AND ANOTHER (PLAINTIFFS).* 

Civil Procedure Code, order XXIL, rule 3, sub-clause (2) — Joint 
decree — .Appeal — Death of one respondent — .Abatement, 
lohether as to one or both. 

A suit for redemption of a mortgage was brought by 
two plaintiffs jointly and was decreed. The defendants 
appealed; but, during the pendency of the appeal, one of the 
plaintiffs respondents died and no steps were taken within limi- 
tation to bring his representative on the record. 

Held that the appeal had abated so far as the deceased 
respondent was concerned, but this did not necessarily mean- 

* Second Appeal No. 626 of 1928, from a decree of H. J. Bell, District 
Judge of .Jhansi, dated the 25th of Jannary, 1923. confirming a decree of 
Earn Saran Das, Munsif of Jhansi, the 14th of October. 1922. 
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its abatement so far as the surviving respondent was con- 
cerned. Wajid Ali Khan v. Pumn Singh (1), Shankerbimi 
Manoharbhai Patel v. Motilal Ramdas Shah (2), Imam-ud-din 
V. SadaratJi Rai (3), Tej Namin Sahu v. Dal Ram Sahu (4), 
Baser Sheikh v. Pazle Karim Biswas (5), and Sardari Lai v. 
Ram Lai (6), referred to. 

The facts of this case were as follows : — 

A suit for redemption of a mortgage was brought 
by two plaintiffs, Sheo Din and Debi, and was 
decreed. Both parties appealed to the District Judge 
and both appeals were dismissed. The defendants 
appealed to the High Court but during the pendency 
of the appeal, one of the plaintiffs respondents died 
and no steps were taken to bring his representative on 
to the record wdthin the prescribed time. The plain- 
tiffs did not form members of a joint Hindu family. 
At the hearing of the appeal a preliminary objection 
was raised that the appeal had abated in toto. 

Dr. A. G. Vaish, for the appellants. 

Mr. A. Sanyal, for the respondents. 

The judgement of Sulaiman, J., after stating 
the facts and mentioning that a preliminary objection 
had been raised that the appeal abated as a whole, 
thus continued : — 

There can be no doubt that the appeal must 


abate as against Sheo Din deceased and his legal 
heirs. The question is whether the appeal must be 
deemed to have abated as regards the respondent 
Debi also or not. 

Under the old Code of Civil Procedure, no doubt 
in a number of cases it was held that where a joint 
decree has been passed and the defendant appeals 
against the plaintiffs but fails to implead one of 
them or to bring his heirs on the record within the 
time allowed by law, the whole appeal abated. The 

(1) (192^ I.L.R., 47 All., 100. f'2) (1924) I.L.E., 49 Bom., 118. 

fl) 0922) I.L.E., 1 Pat., 699. 

(6) (1919) I.L.B., 1 Lah., 225. 


(3) (1910) I.L.E., 32 AIL, 301. 
'8) (1914) 19 C.W.N., 290. 
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-words of the oid section 368 were wide enough to 

•cover this position. Under the new Code some 
amendments have been introduced which require 
•consideration. In the first place, in order I, rule 9 ' ° 
it is specifically provided that no suit shall be defeated 
hy reason of misjoinder or non-joinder of parties suU%man, 
and the court may in every suit deal with the matter 
in controversy so far as regards the rights and 
interests of the parties before it. Then in order 
XXII, rule 4, sub-clause (3) it is provided that if no 
application to bring the heir of the deceased defend- 
ant has been made in time, the suit shall abate 
against the deceaseds defendant. We have a similar 
provision in rule 3, sub-clause (2), when a plaintiff 
■dies. These rules have been made applicable to 
appeals. On the face of these rules it is clear that 
when a respondent dies and his heir is not brought 
■on the record within time, then the appeal abates as 
against the deceased. 

Of course there may sometimes be cases where in 
the absence of one party to the case the appellate 
court finds itself helpless to decide the matter in con- 
troversy. Cases of this kind may arise in partition 
suits and suits for dissolution of partnership, where it 
may be said that in the absence of one of the parties 
jointly interested a partition or dissolution cannot 
be made. The same principle has been extended to 
pre-emption in the case of Imam-ud-din v. Sadarath 
Mai (1), which was followed with some difference of 
opinion in the case of Wajid Ali Khan v. Pur an 
Singh (2); but the circumstances of a pre-emption 
suit are peculiar and do not necessarily apply to a 
suit for recovery of possession either on payment of 
money or without any such condition. 

■a) 0910) I.L.B„ 32 AH., 301. 


(2) 0924) I.L.E., 47 All., 100. 
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Wlien a suit for joint possession of property is 
nasais brought by more than one plaintiff and a decree is 
obtained in the first court, it is open to the defend- 
sheo dw. challenge the right of any one of the plaintiffs 

although he may not be in a position to challenge 
suiaimm, the rights of the other co-plaintiffs. It is, there- 
fore, conceivable that he may choose to appeal only 
as against one of such, claimants and not substantial- 
ly as against the others. He may have good reason 
not to appeal against some, as he may have com- 
promised the dispute with them, or it may be 
to^his interest to get rid of some of the claimants 
if he cannot get rid of all. In any case, very 
often an appellate court may uphold the decree 
in favour of some of the plaintiffs and may dismiss- 
the claim of the other plaintiffs. It, therefore, 
seems to me that in a case for joint possession of pro- 
perty brought by a number of plaintiffs, it is possible 
to dismiss the claim of some and uphold the decree in 
favour of the others. The decree is certainly a joint 
decree, but the rights of claimants are distinct and 
can be considered individually and disposed of 
separately. In this view of the matter, there being 
no express provision directing that the whole appeal 
should abate, it seems difficult now to hold that the 
present appellant cannot asK this Court to dismiss 
the claim of Debi even though he may not be in a 
position to challenge the decree in favour of the 
deceased Sheo Din. The only case under the present 
Code, where in a suit for joint possession the 
principle of the integrity of a joint decree has been 
applied, which has been brought to our notice is the 
case of Tej Narain Sahu v. Dal Ram Sahn (1). The 
learned Judges of the Patna High Court did not 
consider the effect of the amendments in the new Code 
but merely followed a previous ruling of the Calcutta 

a) (1922) I.L.E., 1 Pat. 699' 
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High Court in Baser Sheikh v. Fazle Karin Bisivas 
(1). In this latter case also the amendments were not 
considered, but two previous cases under the old Code b. 
were simply followed. It is unnecessary to consider 
the case where a joint money decree has been passed in 
favour of several plaintiSs. A case like that arose suimman, 
before the Lahore High Court in Sardarri Lai v. 

Ram Lai (2). 

Even if this appeal were allowed the result would 
simply be that Debi would be disentitled from exe- 
cuting his decree and his right thereunder would be 
extinguished. This may not necessarily affect Slieo 
Din and his heirs, who may be allowed to execute the 
whole decree or at any rate a part of the decree. 

I would, therefore, overrule the preliminary 
objection. Coming to the merits of the appeal, the 
main point urged before us is that the lower appellate 
court has made out a new case for the plaintiffs in 
holding that the defendants are holding possession as 
mere licensees. The plaintiffs alleged themselves to 
be the original proprietors. The defendants never 
disputed the original title of the plaintiffs. The 
plaintiffs alleged that the defendants were put in 
possession by their predecessors as mortgagees. The 
defendants denied the very existence 'of the mortgage 
and set up adverse possession. The court of first 
instance had found the existence of title in favmur of 
the plaintiffs and had not accepted the plea of adverse 
possession inasmuch as it found them to be holding 
possession as mortgagees. 

On appeal the learned Judge has found that the 
mortgage is not proved. He has found that the 
defendants have not proved their adverse possession. 

He has further found that the defendants’ predecessor 
was put in possession with the leave of the owner and 

(1) (1914) 19 C.W.K., 290. (2) (1919) I.n.E., 1 Lah., 225. 
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192-5 tetiat there are written admissions available which 
destroy the plea of adverse possession. It is obvious- 
that the decree has been upheld on the main ground 
HHo Din. tJiat the title rests with the plaintiffs and that the 
defendants have not established their adverse posses- 
sion. It was not really a new case set up for the 
first time. The appeal accordingly has no force and 
I would dismiss it with costs. 

Mukerji, J. : — 

[The facts were stated as before.] 

Before I come to consider the appeal on the merits 
it is necessary to dispose of the preliminary objection. 
My view on the question of abatement is set forth in 
the case of Wajid Ali Khan v. Ptiran Singh ( 1 ). In 
that case my opinion was not accepted by the majority 
of the Judges who heard the case. The decision of 
the case, however, was influenced by the fact that the 
case involved a pre-emption decree and the question 
now before us is whether the principle therein enun- 
ciated by the majority of the Judges who heard the 
appeal should be followed in this case. The majority 
of Judges did not say anything by which they may 
have meant to lay down anything like an universal 
rule. I, therefore, agree with my learned brother 
that the principle there laid down cannot be and 
should not be extended to a case like the present one. 
Here two persons who are independent of each other 
purchased a mortgagor’s interest and instituted a 
suit for redemption. It would not affect Sheo Din if 
the suit of Debi be dismissed at the instance of the 
present appellants. A very similar case arose before 
the Bombay High Court in the case of Shanherlhai 
Manoharhhai Patel v. Motilal Ramdas Shah ( 2 ). 
Shah, A. C. J., remarked:—” It is enough for our 

(1) (1924) I.L.E., 47 All., 100. (2) (1924) I.L.R., 49 Bom., US. 
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present purpose to point out that if the defendants 
succeed it would place them in a more advancageous Naraiji 
position in so far as they would have then to satisfy 
the plaintiff ISTo. 2 only with reference to the decree 
and not the plaintiff No. 1 In the case before the 
Bombay High Court there were two plaintiffs who Mukerji, J» 
were tenants-in-common and they had succeerled in 
their suit for ejectment. On an appeal by the 
defendants one of the plaintiffs died but his legal 
representative was not brought on the record. Then 
the question arose whether the whole appeal should 
abate or a part. Both the Acting Chief Justice and 
Mr. Justice Fawcett held that the appeal ought to 
be heard so far as the surviving respondent was 
concerned. I am, therefore, of opinion that the law 
laid down by the majority of the Judges in the ease of 
Wajid All Khan v. Puran Singh (1) is not' of universal 
application and should not apply to this case. The 
appeal should be declared to have abated as against 
Sheo Din only. 

Coming to the merits of the case, it appears to 
me that the appeal has no force. The case is just like 
those that frequently arise when an occupancy tenant 
mortgages his tenancy and then claims to redeem it. 

The mortgage is illegal. He is allowed to recover his 
property but on payment. In this case there was a 
mortgage, but there being no registered mortgage- 
deed, it was not operative. The title was with the 
plaintiffs, and the defendants came upon the property 
with the permission of the plaintiffs’ predecessor-in- 
title. That being the case, the learned Judge was 
right in holding that the plaintiffs were entitled to 
succeed. The learned Judge thought that the defend- 
ants were fortunate enough to get a sum of money. 

But this is hardly correct. The defendants were 
entitled, in equity, to have the money bacE which they 

(if (1924) I.Ii.R., 47 All., 100. 
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had advanced in consideration of the property. The 
nabain appeal, therefore, must fail. 

By the Court.— We declare that the appeal, as 
against Sheo Din, has abated and we dismiss the rest 
of the appeal. The appellants must pay the costs of 
the respondent Debi in this Court. 


REVISIONAL CEIMINAL. 

1925 Before Mr. Justice JOaniels. 

vember, 

17. LALLAN MISIE and others v . KAM EICHGHA.* 

Criminal Procedure Code, section 145 — Finality of order 
passed — Review. 

An order passed under section 145 of the Code of Orinainal 
Procedure is a final order and it is not open either to the 
magistrate who passes it or to his successor to review it or 
to set it aside in any way. 

The facts of this case are stated in the order of 
the High Court. 

Pandit Ambika Prasad Pande, for the appli- 
cants. 

Mr. A . P. Dube, for the opposite party. 

Daniels, J. : — This is a reference by the learned 
Additional Sessions Judge of Gorakhpur on the 
ground that an order passed by the magistrate, 
Chaudhri Mohib-ullah, directing certain crops to be 
made over to the opposite party, Earn Eichcha Koeri, 
was passed without jurisdiction and should be set 
aside. There was originally a proceeding under 
section 145 of the Code of Criminal Procedure in 
respect to these crops and the plots on which they 
grew, betw^een Lallan Misir on the one side and Kanta 
Kunwar and Jamna Kunwar on the other. That 

^ Grimmal Eeference No. 484 of 1925. 
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proceeding was commenced before Chaudhri Mohib- 

nllah., but he was transferred while it was pending 
and the final order was passed by another magistrate. c. 
This order was to the effect that the’ magistrate was Bio&rM 
unable to determine who was in possession of the 
plots, and he therefore attached the crops under 
section 146 of the Code of Criminal Procedure. The 
crops had in the meanwhile been cut and stored by 
the police to prevent their perishing. Ram Richeha 
had applied to be made a party during the pendency 
of these proceedings, but his application was rejected. 

After the case under section 145 was decided, he 
made a complaint in respect of these crops before 
Chaudhri Mohib-ullah, who had by this time returned, 
under section 427 of the Indian Penal Code. This 
complaint was dismissed. A previous application 
claiming the crops and asking the court to pass 
any proper order was also dismissed by Chaudhri 
Mohib-ullah on the 26th of February, 1925. Two 
months later, on the 28th of April, Ram Richcha 
returned to the charge and put in a fresh application 
.asking for the attached crops to be made over to him. 

On this the magistrate sent for the record of the 
case under section 146 and after examining the 
patwari, but without giving any notice to the parties 
to the section 145 case, who are the present applicants, 
passed an order directing the crops to be made over to 
Ram Richcha. This order was clearly made without 
Jurisdiction. The order passed under section 145 was 
a final order, and it was not open either to the magis- 
trate who passed it or to his successor to review it 
or to set it aside in any way. Ram Richcha’ s remedy 
if he claimed the crops, was to go to the civil court. 

I accept the reference and set aside the order directing 
the crops to be' made over to Ram Richcha. This 
order will govern both references. 
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APPELLATE CIVIL. 


Before Mr. Justice Sulaiman and Mr. -Justice Mukerp. 

MUHAMMAD: ZAKAEIA (Judgement-debtor) v. KISHAN 

NAEAIN (Decebe-holder) and MUHAMMAD HAETZ 

AND OTHERS (JUDGBMENT-DBBTORS).* 

Civil Procedure Code, section 47; order XXI, rule 66 — Exe- 
cution of 'decree — Sale 'proclamation — Order directing 

notification of alleged incunihrance on property to be sold 

— Appeal. 

No appeal will lie from an order passed in execution pro- 
ceedings, at the instance of a stranger to those proceedings, 
directing the notification of an alleged incumbrance on the 
property proclaimed for sale. 

This was an appeal from an order passed in 
execution proceedings in the following circum- 
stances r 

A mortgage decree for sale was in execution and a 
proclamation of sale was prepared and issued in the 
first instance under order XXI, rule 66. The date 
for the sale was fixed as the 9th of July, 1925. Three 
days before this date the respondent, Muhammad 
Hafiz, who was till then no party to the execution 
proceedings, filed an application in the execution 
court praying that a certain mortgage deed dated the 
14th of September, 1910, in his favour be notified- 
An objection was raised on behalf of the judgement- 
debtor but the learned Subordinate Judge without 
deciding as to ■ whether there was or was not any 
existing liability ordered that the notification asked 
for be issued. 

The judgement-debtor appealed. 

Pandit Gof i Nath Kunzru, for the appellant 

* First Appeal No. 315 of 1925, from a decree of Lakshmi Narain 
Tandon, Subordinate Judge of Agra, dated the 6th of July, 1925. 
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Pandit Shiam Krishna Bar and Munshi Narain 
Prasad Astharva, for the respondents. 

The judgement of Sulaiman, J., after setting 
forth the facts as above, thus proceeded : 

A preliminary objection has been taken that no 
appeal lies. I am of opinion that this objection is 
well founded. Muhammad Hafiz was not a party to 
the execution proceedings. Neither the decree-holder 
nor the judgement-debtor admitted the validity of 
this prior mortgage. The contesting respondent inti- 
mated to the court that this mortgage should be 
notified. The order passed by the court was obviously 
under order XXI, rule 66, with a view to include in 
the proclamation of sale an incumbrance on the 
property. The validity of the mortgage was not 
considered by the court or decided by it. Any 
order passed by the court under rule 66, directing 
the way in which a proclamation of sale should 
be drawn up on application made, is not made 
appealable under order XLIII of the Code. Primd 
facie therefore no appeal would lie. The learned 
vakil for the appellant, however, has urged before 
us that inasmuch as this order was passed by 
an execution court and related to the execution 
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of a decree it is appealable within the meaning 
of section 47. Section 47 must be read with section 


2 and the effect of reading both the sections is not to 
make every order passed by the execution court appeal- 
able, but only such orders appealable as determine the 
rights of the parties to the execution with regard to 
all or any of the matters in controversy in suit. By 
this order neither the rights of the judgement-debtor 
nor of the decree-holder were determined by the exe- 
cution court. No appeal therefore lies. 

The learned vakil for the appellant has asked us; 
to treat this appeal as an application in revision and 
interfere with the order. 
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Two objections have been raised. The first is 
aitjhammad tiiat the court below should not have entertained an 

ZaKA-RIA 

application from a person who was no party to the 
mS. execution proceedings, and the second is that it was 
entertained at such a late stage as to prejudice the 
Sahman j^dgement-debtor. The application of the contesting 
J. ’ respondent was made by way of an intimation to the 
court and the court was, under order XXI, rule 66, 
bound to show all incumbrances which primd facie 
existed on the property which was ordered to be sold. 
It is, therefore, impossible to hold that the court had 
no jurisdiction to take note of an alleged claim. If 
the notification merely informed the auction pur- 
chasers that there was a claim being put forward on 
behalf of Muhammad Hafiz on the basis of this old 
mortgage, which claim, however, was not admitted by 
the decree-holder or the judgement-debtor, then there 
was no harm in the notification. On the other hand 
if the notification amounted to any mistatement or 
misrepresentation, that may be a good ground for 
setting aside the sale, under order XXT, rule 90, as 
it would then amount to an irregularity. 

Similarly, the fact that this amendment was made 
only a few days before the sale may be a ground for 
setting aside the sale if the judgement-debtor succeeds 
in establishing that substantial injury has been caused 
in consequence of the lateness of the order. That, 
too, is a matter which can be disposed of in the pro- 
ceedings under order XXI, rule 90. 

It is to be noted that pending this appeal the 
sale has actually taken place and any directions now 
made with regard to making the notification clear 
would be altogether useless and futile. I am, there- 
fore, of opinion that it is impossible to interfere in 
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revision at this stage. I would therefore dismiss this 
appeal . MuHAimAB> 

Zakaeia 

Mukerji, J. ; — I entirely agree that no appeal 
lies aud that in the circumstances of this case I am naeadt. 
not prepared to entertain the appeal as a revision 
from the order of the learned Subordinate Judge 
dated the 6th of July, 1925. 

[After stating the facts, as above, the judge- 
ment continued ;] 

Now the question is whether an appeal is enter- 
tainable. As pointed out by my learned brother, it 
is not every question that arises between a decree- 
holder and a judgement-debtor that is appealable. 

In order that it may be appealable, it must be a decree 
and must come in section 2 of the Code of Civil 
Procedure. Be that, however, as it may, in this 
particular case, the decree-holder and the judgement- 
debtor were at one in attempting to defeat the claim 
of Muhammad Hafiz and others. It is clear, there- 
fore, that by no stretch of imagination can the case be 
brought within the purview of section 2 and section 
•17 of the Code of Civil Procedure. No appeal, 
therefore, lies. 

Coming to the question of revision I fail to see 
what irregularity has the Judge committed. The 
Judge was bound, in the interest of intending pur- 
chasers, to give them as much information as possible 
about the property which he was going to sell. If 
Muhammad Hafiz and others had a bond fide claim, it 
did not matter whether it was going to .succeed or 
going to fail. The Judge could not enter into that 
intricate question. He was, in my opinion, bound to 
tell the intending purchasers that there was such a' 

• claim and that they might beware of it. The order. 
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therefore, was perfectly correct and it is not open to 
question by way of revision. 

It has been urged upon us that the order was 
passed very late and that it was likely to frighten the 
intending purchasers. As may be guessed, the sale 
proclamation was issued long before the 6th of July, 
for the 9th of July had already been fixed for sale. 
If it be a fact that owing to the late notification of 
the claim, any intending purchaser has been fright- 
ened, not knowing clearly what was the matter, it 
would be a matter for the Subordinate Judge to 
inquire in a proceeding, if any has been taken, under 
order XXI, rule 90, of the Code of Civil Procedure. 
That has nothing to do with the case before us, at 
present. 

I agree, therefore, that the appeal should be dis- 
missed and there is no good ground for treating the 
appeal as a petition of revision. - 

By the Court ; — The appeal is dismissed with 
costs. 

Affeal dismissed. 


REVISIONAL CRIMINAL. 


Before Mr. Justice Dalai and Mr. Justice Boys. 
EMPEROR V. JALAL-UD-DIN.* 

Act (Local) No. IV of 1910 (United Provinces Excise Act), 
section 10(2 ) — Excise Commissioner — Power of, to dis- 
miss Subordinate excise officer — Government of India 
.ict, section 96B, (2 ) — Competence of Local Govern- 
ment to delegate powers— Sanction to prosecute. 

The Local Government is competent to delegate to the 
Excise Commissioner its power to dismiss an Excise Inspec- 
tor, and if the Commissioner, in the exercise of such delegated 

T, „ * Criminal Revision No. 409 of 1925, from an order of A. G. P. 
1 nlian, Sessions Judge of Moradabad, dated the 6th of July, 1925. 
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power, dismisses an Inspector, such dismissal is not a dis- 
missal by the Government, but by the Commissioner. Bmpbbor 
Where, therefore, an Inspector, having been dismissed by 
the Commissioner, was thereafter prosecuted for having taken dm. 
an illegal gratification, it was held that the sanction of the 
Government was not a necessary preliminary to his trial. 

In re Sheikh Ahdul Kadir Saheh (1), disapproved. Emperor 
V. Lola Khan Chand (2), not applied. 

This was an application in revision from a con- 
viction under section 161 of the Indian Penal 
Code, the sole ground being the absence of the preli- 
minary sanction of the Local Government which was 
alleged to be necessary to the trial. The facts of the 
case, so far as they are necessary for the purposes of 
this report, appear from the earlier portion of the 
judgement of the High Court. 

Mr. R. F. Bahadkurji (with him Mr. Nehal 
Chand and Munshi Kedar Nath), for the applicant. 

The Assistant Government Advocate (Dr. M. 
Waliidlah) for the Crown. 

D.AL.4L and Boys, JJ : — Jalai-ud-din, Excise 
Inspector of the Bijnor district, applied to the High. 

Court in revision to hav^e his conviction under sec- 
tion 161, Indian Penal Code, for taking an illegal 
gratification from a liquor contractor set aside. The 
leaimed Judge to whom the application was presented 
referred the matter to a Bench of two Judges and also 
issued notice to Jalal-ud-din to show cause why the 
sentence passed on him should not be enhanced. The 
applicant was sentenced by a magistrate of the 
Moradabad district, to whose court the case was trans- 
ferred from Bijnor, to simple imprisonment for one 
month and a fine of Es. 500, with three months’ 
further simple imprisonment in default. 

(1) (1916) 33 Indian Cases, 648. (2) (1922) 72 Indian Cases, 528. 
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The point raised in revision was that the prosecu- 
tion of the applicant without the sanction of the Local 
Government was bad and so the trial should be set 
aside. The applicant is an Excise Inspector who was 
appointed to his post by the Local Government in 
1909. Under section 197(1) of the Code of Criminal 
Procedure the sanction of the Local Government is 
necessary for the prosecution of any public servant 
who is not removable from his of&ce save by or with 
the sanction of the Local Government or some 
higher authority. The applicant was appointed 
prior to the passing of the United Provinces Act IV 
of 1910. Under section 10(2) of that Act the Local 
Government is given power by a notification to 
appoint an officer referred to as the Excise Commis- 
sioner, vide clause (a), and to delegate to that officer 
all or any of its powers under the Act, except the 
power conferred by section 40 of the Act to make 
rules. In pursuance of such authority the Local 
Government issued a notification under section 10(2) 
(/) of the United Provinces Excise Act on the 8th of 
September, 1924. It is admitted that an Excise 
Commissioner has been duly appointed. Under the 
notification No. 295/XIII — 110 of the 8th of Septem- 
ber, 1924, (U. P. Gazette of the 13th of September, 
1924, page 1249) the Local Government has delegated 
to the Excise Commissioner, among others, the follow- 
ing powers : — 

'■ 9. Power to appoint all officers of the Excise depart- 
ment below the rank of Assistant Excise Commissioner : 
provided that the appointment and promotion, removal or dis- 
missal of Excise Inspectors shall be subject to the general 
control of the Local G-overmnent. 

10. Power to censure, withhold px’omotion from, 
reduce to a lower post, suspend, remove or dismiss all officers 
of the Excise department below the rank of Assistant Excise 
Commissioner.” 
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There is a proviso added to the powers that in _ 

case of dismissal, removal or reduction, the Excise Bmpeboe- 
Commissioner shall follow the procedure laid down 
in rule XIV of the rules made by the Secretary of 
State under section 96B(2) of the Government of 
India Act. According to this notification the appli- 
cant, who is an excise officer below the rank of 
Assistant Excise Commissioner, may be dismissed by 
the Excise Commissioner. He is, therefore, remov- 
able from his office by an authority lower than that 
of the Local Government and without the sanction of 
that Government. 

The arguments advanced by the applicant’s- 
learned counsel were directed to the following 
points : — 

(1) That the applicant having been appointed 
prior to the date of the notification, he could not be 
dismissed by the Excise Commissioner. 

(2) That the notification, in so far as it gave 
power to the Excise Commissioner to dismiss the 
applicant, was ultra vires to that extent. 

(3) That the authority of the Excise Commis- 
sioner was delegated authority and even when he dis- 
missed an excise officer it must be taken as if the 
dismissal was really made by the Local Government 
through the agency of the Excise Commissioner. 

The authority No. 10 of the notification quoted 
by us above makes it clear that the Excise Commis- 
sioner has been given power of dismissal of excise 
officers below the rank of Assistant Excise Commis- 
sioner appointed even prior to the date of the noti- 
fication. In our opinion the applicant could be dis- 
missed by the Excise Commissioner. 

By reference to various other notifications it would 
be shown that the notification to the extent of the 

25 
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. authority No. 10 was not ultra vires. Eeference was 
made to the Government of India Act, section 96B(1), 
wherein it is enacted that “ subject to the provisions 
of this Act and of rules made thereunder, every person 
in the Civil Service of the Crowm in India holds office 
during His Majesty’s pleasure . . . but no person 

in that service may be dismissed by any authority sub- 
ordinate to that by which he was appointed . . 

It was argued that the applicant, having been appoint- 
ed by authority of the Local Government, may not be 
dismissed by any authority subordinate to the Local 
Government, and if any rule is made by the Local 
Government to that effect, it would be contrary to the 
provisions of section 96B(1). The clause, however, 
begins with the words “ Subject to the provisions of 
this Act and of rules made thereunder.” Clause (2) 
of the same section enacts that “ the Secretary of 
State in Council may make rules for regulating the 
classification of the Civil Services in India^ the 
methods of their recruitment, their conditions of 
service, pay and allowances, and discipline and con- 
duct. Such rules, may, to such extent and in respect 
of such matters as may be prescribed, delegate the 
power of making rules to the Governor-General-in 
Council or to a Local Government, or authorize the 
Indian legislature or local legislatures to mals’-e laws 
regulating the public, services.” 

Obviously the notification of the Local Govern- 
ment referred to above was made under the rules 
referred to in clause (2). The argument that such 
rules can be framed with respect to officers to be 
appointed in future cannot hold when we consider the 
proviso to section 96B(2) which safeguards the exist- 
ing 01 lecurring rights only of persons appointed by 
the Secretary of State prior to the commencement of 
the Government of India Act, 1919. There would not 
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lave been such a proviso if it was intended that the 
existing or recurring rights of all public servants 
appointed prior to the commencement of the Act were jaial-db- 
to be retained. In the notification itself reference is 
made to rules made by the Secretary of State tinder 
section 96B(2) of the Act. The Secretary of State 
for India has framed rules under section 96B(2) of 
the Government of India Act, 1919, regulating the 
classification of the civil services in India, their (con- 
ditions of service, discipline and conduct. Those 
rules also provide for delegation of powers. They 
are published in the Gazette of India of the 21st of 
June, 1924, at p. 552 (No. F472/II — ^23). By rule 1 
the following classification is made of officers of the 
Xocal Government : — 

1. The All-India services, 

2. The Provincial services, 

3. The Subordinate services, 

4. Officers holding special posts. 

An Excise Inspector may come under class 2 or 3. 

The definition of Provincial services given in rule III 
proves that he comes under class 3. The Provincial 
services of every Local Government are detailed in a 
schedule to the rules, and the schedule relating to the 
United Provinces includes an Assistant Excise Com- 
missioner and no officer lower in rank in that depart- 
ment. The applicant, therefore, is a member (>i the 
subordinate services, which are defined in rule lY 
as consisting- of all minor administrative, executive 
and ministerial posts to which appointments are made 
by the Local Government or by an authority subordi- 
nate to the Local Government. Under rule XV, a 
Local Government is empowered to delegate to any 
subordinate authority, subject to such conditions, if 
any, as it may prescribe, any of the powers conferred 
by rule XIII in regard to officers of the subordinate 
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services. Proviso to this rule relates to an appeal 
empbboe to the Local Government. Rule XIII lays down 
Jalal-ud- that “ without prejudice to the provision of any 
law for the time being in force, the Local Govern- 
ment may for good or sufficient reasons remove or 
dismiss any officer holding a post in a ... sub- 
ordinate service.” The Excise Act does not interfere- 
with the Local Government’s power of removal or dis- 
missal; in fact, it gives such power and the power of 
delegation of authority over again. We are of 
opinion, therefore, that the authority No. 10 granted 
by the notification is not beyond the power of the 
Local Government to grant. 

Coming to thj? question of delegation, once the 
Local Government has delegated its power, the autho- 
rity which actually removes the public servant from 
office is not the authority of the Local Government 
but the authority to whom the power is delegated. To- 
take an instance, the Hon’ble Chief Justice of this 
Court has been authorized and empowered under sec- 
tion 6 of the Letters Patent of this Court, by the- 
Crown acting ,in pursuance of an Act of .Parliament,, 
to appoint officials of this Court and to dismiss them. 
If the argument of the applicant’s learned counsel is- 
to prevail, it may with equal cogency he argued that 
every official down to an orderly peon of this Court 
is appointed and removed by the Crown through the 
agency of the Chief Justice and for his prosecution 
under section 161 the sanction of the Local Govern- 
ment would be necessary. We do not think that such 
an argument would be accepted. There is no mention 
made in section 197(1) of the Code of Criro.inal Pro- 
cedure of any delegated authority. Obviously the 
intention was to simplify the law regarding sanction 
in the new Code of Criminal Procedure, and the circle 
of public servants for whose prosecution for bribery 


TOL. XLVIII.] ALLAHABAD SERIES. 


271 


sanction was necessary under the previous Code has 

been narrowed. Under the former Code sanction of 
some authority (other than the Local Government) to jalai-cd- 
whom the power was deleErated by the Local Govern- 
ment to grant sanction, was necessary for the prosecu- 
tion of certain public servants. Any sanction for 
prosecution in their cases is no longer necessary. 

Two rulings were quoted in support of the con- 
tention put forward on behalf of the applicant that 
the dismissal by the Excise Commissioner really 
meant dismissal by the Local Government : In re 
Sheikh Abdul Kadir Saheb (1), and Em.peror v. Lala 
Khan Chand (2). 

The first case, which is a case of the Madras 
High Court, contains merely the opinion, unsupport- 
ed by reasons, of a single Judge of that Court. With 
all respect we do not feel justified in following it. 

In the second case, which is of the Lahore High 
Court, and of date 24th of March, 1922, no rule had 
been framed to provide for cases of officers appointed 
previous to the date of the notification. We have 
already indicated that the notification of the Local 
Government in the present case provides for the dis- 
missal of Excise Officers appointed prior to the date of 
the notification. The ruling of the Lahore High ' 

Court, therefore, has no application here. 

For these reasons we decide that no sanction was 
necessary for the prosecution of the applicant and 
that his trial in the court of the magistrate was a 
legal trial. 

We now come to the facts of the case. 

[The facts were dealt with at length by their 
IvOrdships.] 

We, therefore, while dismissing the application 
in revision, enhance the sentence of one month’s 

il) (W16) .33 Indian Cases, 648. .'2) (192-21 72 Indian Cases, 5-2S. 
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simple imprisonment to a sentence of six months’’ 
empbbob rigorous imprisonment and maintain the fine and the- 
alternative sentence in default of payment of the fine. 
The applicant will surrender to his bail. 

A 'p'}Mcation dismissed^ 
Sentence enhanced^ 
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1926 Before .¥r. Justice Sttlaiman and Mr. Justice Mukerfi. 

Novembeft . 

•24. MUHAMMAD IBEAHIM (Applicant) t;. EAM CHANDEA 

AND ANOTHER (OPPOSITE PARTIES). 

No, V of 1920 (Provincial Insolvency Act), section 35 — 
Insolvency — Annulment of adjudication — Unconditional 
release hy creditor not full discharge of debt — Subsequent 
interest. 

Before the provisions of section 85 of i\.ct V of 1920 can 
be availed of, all the debts of the insolvent in list be dis- 
charged ini full. Subsequent interest, though it cannot be 
taken into account at the time of the first distribution of 
the dividends, has to fee paid out of the assets, if sufficient,, 
and is therefore a part of the debt. 

Where an insolvent claimed annulment, under section 35,. 
on the ground that all debts had been discharged by his rela- 
tions but it was found that some interest was due to a creditor 
who had given a complete discharge of his debts, held, that 
the insolvent was not entitled to an annulment. In re Keet 
(1), In re Suhrati Jan Mahomed (2), and Briji Kessoor Laut 
T. The Official Assignee of Madras (3), fo^^owed. 

The facts of this case were as follows 

One Muhammad Ibrahim was adjudged insolvent 
on the 24th of April, 1919, and his property vested 
in the official receiver. On the 3rd of July, 1924, the 
insolvent filed an application, purporting to be under 

* Eirst Appeal No. 36 of 1925, from an order of G-. 0. Allen, Dis- 
trict Judge of Saiaranpnr, dated the 19th of January, 1926. 

(1) {1906) 2 E. B., 666. (2: (1912) . I.L.E., 38 P- in., 200. 

(8) (1919) I.L.iv.. 18 Mad,. 71 . : 
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section 38 of the Insolvency Act, setting forth a com- 

position scheme. In this he stated that he was able muham- 

MAD 

to procure money from nis relations and would pay up ibeahim 

all the debts that were entered in the schedule. It 
appears that his son made payments out of court to 
various creditors and obtained receipts from them. 

Among these creditors was one Rura Mai. His 
receipt bears the date the 4th of September, 1924. 

Under this receipt Rura Mai no doubt admitted that 
he had received the a, mount due under his decree and 
promissory note and that not a single shell remained 
due. On the 13th of September, 1924. Rura Mai hied 
an application in the court stating that he had 
received repayment of his debts from the insolvent’s 
son Abdul Hai and that he had no objection to the 
insolvent’s application being granted. It appears 
that the debts of other creditors were also paid or 
discharged. On the 30th of September, ,1924. a' 
statement was made by the insolvent’s vakil that his 
application under section 38 should be treated as an 
application under section 35 and that the annulment 
of the insolvent’s adjudication should be ordered inas- 
much as all the debts had been paid in full. Hotice 
of this application was ordered to be issued. The 
report of the receiver was in favour of the insolvent, 
but Rura Mai came forward and claimed interest on 
his debt and also certain expenses which he had 
incurred in connection with the appeal in the High 
Court. The receiver, however, asked for Rs. 399 as 
his remuneration and expenses. On the 7th of 
December, 1924, the learned District Judge came to the 
conclusion that all the debts had not been discharged, 
inasmuch as interest due to Rura Mai had not been 
paid. He accordingly declined to order the annul- 
ment of the insolvent’s adjudication. 

The insolvent appealed. 
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Maulvi Iqbal A hmad and Munshi Ram Na7na 
P 7 'asad, for the appellant. 

Mr. Nihal Chand, for the respondents. 

The judgement of the Court (Sulaiman and 
Mukerji, JJ.), after setting forth the facts as above, 
thus continued : — 

The first point to consider in F. A. F. 0. No. 37 
is as to whether he was entitled to an annulment. Sec- 
tion 35 of Act V of 1920 requires that where, in the 
opinion of the court, a debtor ought not to have 
been adjudged insolvent, or where it is proved 
to the satisfaction of the court that the debts of 
the insolvent have been paid in full, the court shall, 
■on the application of the debtor, or of any other 
person interested, by order in writing, annul the 
adjudication. This is not a case where it can 
be said that the debtor ought not to have been 
adjudged insolvent. The contention of the in- 
solvent is that the debts of the insolvent have been 
paid in full, inasmuch as although some amount of 
interest might have been outstanding, .Rura Mai had 
given a complete and full discharge of his debts. We 
agree that the receipt and the application purported 
to give a full discharge of the debt, but even an un- 
conditional release by a creditor cannot amount to a 
payment in full of the debt within the meaning of 
section 35. This was the view clearly expressed in 
the English case, In re Keet (1) .which has been follow- 
ed by Indian High Courts, vide In re Subrati Jan 
Mahomed (2) and Briji Kessoor haul v. The Official 
Assignee of Madras (3). It is, therefore, cle.ar that 
the mere release of the balance of the debt due to 
Rura Mai did not amount to a full payment so as to 
•entitle the insolvent to an annulment. It has been 

(1) (1005) 2 K. B., 666. (2) (1912) I.L.E., 38 Bom., 200. 

(3) (1919) I.L.E., 43 Mad., 71 
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•argued on behalf of the appellant that Rura l\'Ial 

would not have been entitled to any interest on bis 
debt subsequent to adjudication and that such sub- ibraeim 
sequent interest is not included within the expression eam 
“ the debts of the insolvent ” contained in section B5. 

Under section 48, sub-clause (2) of the Act the right 
of a creditor to receive out of the debtor’s estate 
higher rate of interest to which he may be entitled is 
not prejudiced after alh the debts proved have been 
paid in full. In section 61, sub-clause (6) it is pro- 
vided that where there is any surplus after pa\unent 
of the foregoing debts, it shall be applied in payment 
of interest from the date on which -the debtor is ad- 
judged an insolvent at the rate of six per cent, per 
annum on all debts entered in the schedule. It is note- 
worthy that section 38 does not use the words " proved 
debts or debts entered in the schedule.” It must, 
therefore, be taken that before section 35 can be 
availed of, all the debts of the insolvent must be dis- 
charged in full. Subsequent interest, though it can- 
not be taken into account at the time of the first dis- 
tribution of the dividends, has to be paid out of the 
assets, if sufficient, and is therefore, a part of the 
debt. It is clear, therefore, that there was a sum of 
money due to Rura Mai which might have been 
released but was certainly not paid , though the princi - 
pal sum and interest up to the date of adjudication 
had been paid. F. A. F. 0. No. 37 of 1925, therefore, 
fails and is accordingly dismissed, but without costs 
as no one appears for the respondents. 

A'pfeal dismissed. 


1925 

November, 

•24. 
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Before Mr. Justice Sulaiman atid Mr. Justice Muherji. 

TiADHA KISHEN and othbes (Plaintiffs) v. EASHI 
N ATH (Defendant) . * 

Act No. X of 1873 (Indian Oaths Act), sections 10 and 11 — 
Agreement to abide by statement made by referee — Staie- 
ment of referee not sufficient to decide the case — Re- 
examination of referee. 

There is nothing to prevent a peison who has been 
appointed a referee under the provisions of the Indian Oaths 
Act, 1873, being recalled and re-examined, if it turns out 
that his statement as originally recorded does not contain in- 
formation sufficient for the disposal of the case. Thoyi 
Amnial v. Subbaroya Mudali (1), and Mahabir Pra.sad Mist 
V. Makadeo Dat Misr (2), refeiTed to. 

This was an appeal from an order of remand in 
a suit the object of which was the closing of certain 
windows and other reliefs. When the case came on 
for hearing, the parties agreed that it should be decid- 
ed according to the evidence of one Babu Anand 
Prasad. Babu Anand Prasad was accordingly exa- 
mined as a referee with the consent of the parties and 
he made certain statements. The learned Munsif was- 
of opinion that the evidence given by Babu Anand 
Prasad covered the whole controversy between the 
parties and would justify a disposal of all the issues 
raised. He accordingly partially decreed the suit and 
partially dismissed it. The parties appealed and 
both the appeals were disposed of by a single judge- 
ment of the learned Subordinate Judge. The learned 
Judge was of opinion that the statement of Babu- 
Anand Prasad was not sufficient for the disposal of 
the case and he remanded the suit to the court of first 
instance for disposal. He directed that the referee- 
should he re-called and should be re-examined on all 

* Pirsl; Appeal No. 14 of 1926, from an order of Raj BeEari Lai,. 
Subordinate Judge of Ohazipnr, dated the 6th of December, 1924. 

(1) (18991 I.L.R., 22 Mad.. 234. (2) (1891) I.L R., 13 AH 386. 
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the matters that were left in darkness owing to the 

referee not being questioned. He further said that if ^“>^1 
there were any points on which the referee could not 
throw any light, those points must be decided on 
evidence adduced by the parties. 

The plaintiffs appealed. 

Munshi Kdmld Kcuit Vernin and Pandit A mhikd 
Prasad Pandey, for the appellants. 

The respondent was not represented. 

The judgement of Muker-ii, J., after setting 
forth the facts as above, thus continued : — 

It has been argued before us that the statement of 
Babu Anand Prasad was enough for the disposal of 
the entire suit. It is not necessary for us to examine 
that statement in detail. It is sufficient to say that 
we agree with the court below that further light was 
necessary on the controversy between the parties. 

That being so, the question is whether the referee 
t'ould be called again and examined. 

The parties are agreed that if there be any point 
which cannot be disposed of according to the state- 
ment of the referee, evidence may be led on those 
points by the parties. The main question for disposal 
in these cases is whether the referee can, as a matter 
of law, be re-called and re-questioned. 

It appears to me that there is nothing in the 
Indian Oaths Act, 1873. which declares that a referee 
cannot be re-examined if all the points which would 
be necessary to be established are not put to him. It 
was argued on behalf of the plaintiffs that they had 
agreed to the examination of Balm Anand Prasad only 
at that particular moment when he was before the 
court and their agreement to abide by his statement 
came to an end the moment the referee was examined 
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The learned counsel for the appellants has relied on 
the case of Thoyi Amnial v. Subharoya Mtidali (1). 
As I read that case, I find therein no authority for 
the proposition which the learned counsel for the 
plaintiffs would have established. In that case it was 
said that the statement of the referee was not sufficient 
for the disposal of the case and the court simply said 
that the facts which remained unproved must be 
proved in the ordinary way, by way of evidence. It is 
not clear from the judgement whether the referee was 
unable to throw further light on the case or whether 
he was not at all available or whether it was possible to 
re-examine him and to obtain more information from 
him, if he could give it. That being the case, it can- 
not be inferred from what was stated by the Judges 
that the Court held that the referee could not be 
examined again. On the other hand, the dictum of 
the learned Judges of this Court who decided the case 
of Mahabir Prasad Misr v. Mahadeo Dat Misr (2), 
would go to show that they were of opinion that 
if the referee was still alive and available he could be 
examined again in the case of there arising a further 
necessity for elucidation of the matters in dispute. 

There is nothing in the Indian Oaths Act which 
says that the reference to the referee comes to an end 
as soon as the referee has been once examined. In the 
case of reference to arbitration we know that an award 
taay be referred back to the arbitrator for his decision 
if he leaves anything undecided. The same rule ought 
to be followed. For, as already stated, there is nothing 
in the Indian Oaths Act to prevent the application of 
this rule. In the circumstances I would dismiss both 
the appeals and uphold the order of remand. 

SuLAiMAN, J.— I agree. The question whether a 
referee by whose Statement the parties have agreed to 

(1) (1899) I.Ij.E., 22 Mad., 281. (2) (1891) I.L.R., 18 All., 886. 
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abide can be re-examined if certain points were 
omitted in liis statement, is apparently not covered by 
any direct authority. The appellants’ learned vakil 
relies on the case of Thoyi Ammal v. Subharoya 
Mudali (1), where it "was remarked : — “ If the matter 
stated affords sufficient material for the decision of the' 
suit, a decree may be passed on the facts thus conclu- 
sively proved. If the facts so proved are not sufficient 
for the decision of the case, such further facts as are 
necessary must he froved in the ordinary way, by 
evidence adduced on both sides. The facts proved by 
the special oath' are, however, conclusively proved, and 
the further evidence must, in our opinion, be limited 
to matters not proved by the oath.” On the other 
hand, the respondent’s vakil relies on a remark in the 
judgement in Mahabir Prasad Misr v. Mahadeo Dat 
Misr (2) : — “ Although I should always be strong] y 
disinclined to assist a party to an agreement under the 
Oaths Act in getting out of it, yet I am bound to see 
that the object of the parties when they entered into it 
has been satisfactorily accomplished by the deposition 
of the referee, and, if that object has not been accom- 
plished, then that a further deposition should be 
obtained or, if that is impossible, as is the case here, 
owing to the Raja’s death, that the question should be 
tried in the ordinary way by the court.” 

The examination of both these cases, however, 
shows that both these remarks were obiter dicta and it 
was not necessary to decide the point. In the Madras 
case the referee was the plaintiff himself and he might 
have been expected to be in a position to fill up the 
gaps. The learned District Judge, however, had re- 
manded the case for a trial de novo and the Madras 
High Court merely decided that the statement of the 
plaintiff as the referee must be* regarded as conclusively 

(1) (1S99I I.L.E., 22 Mad., 23S fS) (1891) I.L.E., 18 All., 886. 
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proving the facts deposed to by him and that the 
further evidence should be confined to other matters. 
Neither party apparently asked for a re-examination 
of the referee and the point accordingly was not ex- 
pressly decided. 

In the Allahabad case the referee was dead, and no 
question of his re-examination arose. 

It has been contended before us that once the oath 
was taken by the referee, the agreement was fully 
carried out and if either party is unwilling to accept 
as conclusive any further statement of the referee, 
such further statement should not be forced on him. 
But if this contention were to be accepted, the result 
would be that as soon as the referee has left the 
witness-box he cannot be recalled even by the trial 
court though some material statement has been acciden- 
tally omitted. It is impossible to accept this as the 
correct position under the Indian Oaths Act. If the 
trial court has power to recall a, referee, there seems to 
he no good ground on principle why the same power 
should not be exercised by the appellate court if it 
comes to the conclusion that his statement is not com- 
plete and exhaustive. 

Of course if a party were to show good ground 
why the referee should not be exarained again, the 
court may under special circumstances refuse to recall 
him in order to fill up gaps in his statement, as it is 
the duty of both parties to see that his statement com- 
pletely covers all the points in dispute. In this case, 
however, I see no good ground why the referee should 
not be asked to clear up certain points left vague by 
him. 

By THE Court. — Both these appeals are dismissed 
•and the order of remand is upheld with costs. 

A'p'peals dismissed. 
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Before Mr. Justice Sulaiman. 

DEBI BAKHSH (Judgbmbnt-dbbtob) v. SHAM- 
BHU DAYAL, GANGA PEAS AD (Deobbe-holdeb).* 


1936 

November, . 

25 . 


Act No. IX of 1908 {Indian Limitation Act), schedule I, 
article 182 — Execution of decree — Limitation — Wrong 
defendant’s name put into decree — Decree corrected 
after several years. 


On the 16th of January, 1916, a Munsif wrote a judge- 
ment in a suit in which there were three defendants, decreeing 
the suit as against A ; but by mistake the decree was in fact 
a decree against B. The decree-holder, however, made 
three attempts, in 1919, 1922 and 1923 to execute the decree 
against B. After this B applied for amendment of the decree 
and on the 5th of January, 1924, a’! order was {.lassed 
substituting the name of A, though no notice of this was 
ever given to .4. On the 28th of January, 1924, the decree- 
holder applied to execute the decree against A . 

Held that the application was within time. Muhammad 
■Suleman Khan v. Muhammad -Y or Khan (I), refei’red to. 


The sole point arising in this appeal was whether 
a certain application for execution was or was not 
time-barred. The facts of the case were as follows : — 


A suit was instituted in a Munsif’s court against 
three defendants. The suit was decreed against one of 
the three defendants ; but by mistake the name of 
another of the defendants was entered in the decree. 
The decree was passed on the 16th of January, 1916. 
The decree-holder on three occasions, viz., on the 2Srd 
of July, 1919, the 13th of July, 1922, and the 26th of 
February, 1923, applied for execution against the 
judgement-debtor named in the decree. At last that 
judgement-debtor applied to have the decree amended 
and the name of the defendant against whom the suit 
had been decreed inserted in it; and this was done 
on the 5th of January, 1924, though without notice to 

* Second Appeal Xo. 354 of 1926, from a decree of Triloki XoIR, 
First Subordinate Judge of Cawnpore, dated tie 18th of November, 1924, 
TOnfirming a decree of MaKhan La!, Munsif of Ca-wnpore, dated the 17th of 
sepiemher, 1924. ■ - 


n) (1894) I.L.B., 17 All., 89. 
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_ the p.artv most concerned. On the 28th of January, 
1924, the decree-holder applied for execution as 
against the real judgement-debtor. The judgement- 
debtor objected that the application was time-barred. 
The court overruled his objection. He appealed; but 
his appeal was dismissed. He then preferred a second 
appeal to the High Court. 

Munshi Shambhu Nath Seth, for the appellant. 

Pandit TJma Shankar Bajfai, for the respondents. 

The judgement of Sulaiman, J., (after reciting 
the facts as above) thus continued : 

In second appeal the learned vakil for the appel- 
lant contends that inasmuch as there were no proceed- 
ings in execution against Debi Bakhsh from the date 
of the decree till the supposed amendment, the decree 
had become dead and no amount of amendment could 
revive it. His contention is that the present applica- 
tion for execution, even though it be within three 
years from the date of the amendment, is barred by 
time. His second contention is that the decree-holder, 
having exempted him in the execution department once 
before, is now estopped from asking for execution 
against him and the third point, though not taken in 
the grounds of appeal, is that the amendment, having 
been made behind his back, is a nullity and not bind- 
ing on him. 

If one reads the language of article 182(4) of the 
Limitation Act (No. IX of 1908), the first impression 
would be that an application for execution, if made 
within three years of the date of its amendment, is 
within time. That would seem to be a proper in- 
ference on its literal construction, as there are not 
any further qualifying words. But it does seem to 
have been held in several cases that if the decree was 
time-barred, and in that sense had become dead, its 
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amendment would not give the decree-holder a fresh, 
start. I may refer to the case of Anandram v. 
Nityananda Barham (1), which was followed, in the 
case of Rabiuddin v. Ram Kanai Sen (2). As it is 
not absolutely necessary in this case to decide this 
point finally, I assume this contention to be correct, 
that is to say, I assume that if the decree had become 
time-barred on the date of its amendment, then the 
decree-holder cannot get a fresh start. 

As regards the question of an amendment behind 
the back of the appellant I must concede that it was 
unfair to amend the decree without giving Debl 
Bakhsh an opportunity to show cause against it. But 
if the amendment has been wrongly made, it is still 
open to Debi Bakhsh to apply to the original court 
which has amended the decree for a review of its order 
on the ground that it was passed behind his back and 
that it is unjust or wrong. It is not necessary for me 
in this appeal to express any final opinion as to 
whether the order for amendment was right or wrong. 

I have, in stating the facts, assumed it for the purpose 
of this appeal that the amendment was correct. 

As regards the question of exemption it is obvious 
that the decree-holder’s vakil was bound to exempt 
Debi Bakhsh and Debi Sahai from the execution pro- 
ceedings taken under the wrong decree. The names 
of these persons were not in the decree and they could 
not be proceeded against. That exemption, in my 
opinion, would not amount to an estoppel when sub- 
sequently it was discovered that the decree was wrong- 
ly prepared and was in fact amended. 

The main question which I have to decide is 
whether the present application is barred by time. 
This depends on the further question whether the 

(1) (1916) 32 Indian Gases, 7-14. (2) (1920) 59 Indian Cases. 180. 
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decree was kept alive by successive applications made 
in 1919, 1922 and 1923 against Bbawani Shanker 
whose name had been wrongly entered in the decree 
and not against Debi Baldish, the true judgement- 
debtor. The learned vakil for the appellant has 
strongly contended before me that execution proceed- 
ings taken against strangers can in no sense keep the 
decree alive and that all these applications must be 
deemed to have been applications not in accordance 
with law. He has distinguished this case from cases 
where execution is taken out against joint judgement- 
debtors. It is no. doubt a fact that Bhawani 
Shanker’s name was wrongly entered in the decree. 
But so long as the wrong decree stood, the only person 
against whom the decree-holder could proceed was 
Bhawani Shanker. He could not before amendment 
really proceed against Debi Bakhsh. The applica- 
tions for execution which he filed were on the face of 
the wrong decree the only applications which he could 
have made and therefore in my opinion they must be 
deemed to have been made in accordance with law. 
The defect was not so much in the applications as in 
the decree sought to be executed. The applications 
themselves were perfectly in order. They were there- 
fore proper applications under article 182 of the 
Limitation Act. If this were not the correct law 
then the result would be that if by a mistake the name 
of a wrong judgement-debtor is substituted in a decree 
and the mistake is not discovered for three years, the 
decree-holder would be without any remedy. I do not 
consider that this is the true position. The applica- 
tions were proper applications so long as the decree 
remained unamended, with the result that the decree 
must be deemed to have been kept alive up to 1923. 
The present application having been filed within three 
years of the last application is also within time. In 
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;t]iis view of the matter it is not necessary for the decree 

holder to fall back on article 182(4) and calculate , li 

time from the date of the amendment, namely, the 5th 
■of January, 1924. The propriety of the order of 
.amendment has been left open by me. 

There is another aspect of the case according to 
which also the application for execution can be held 
not to be time-barred. As the name of Debi Bakhsh 
had been omitted from the wrong decree, that decree 
before its amendment was incapable of execution 
against Debi Bakhsh. It was not possible for the 
•decree-holder to take any steps by way of execution 
against him. It is only since the decree has been 
amended and the name of Debi Bakhsh brought on 
the record as a judgement-debtor that a right to apply 
•to execute the decree against him has accrued. It 
seems to me that under these circumstances the decree- 
holder is entitled to execute it against him. This view 
is supported to some extent by the observations in the 
■case of Muhammad Suleman Khan v. Muhammad Tar 
Khan (1), that the corresponding article in the old 
Limitation Act must be deemed to necessarily contem- 
plate the existence of a decree capable of being exe- 
cuted at the date of the decree and that that article 
would not apply if a -wrong decree incapable of execu- 
tion were passed. 

The appeal is accordingly dismissed. As, how- 
ever, a difficult point of law arose owing to the negli- 
gence of the plaintiff in not seeing that the correct 
decree had been prepared, I direct that the parties 
should bear their own costs of this appeal. 

Appeal dismissed. 

[This judgement was affirmed in Letters Patent 
Appeal No. 7 of 1926, by Mears, C. J., and Lindsay, 

■J., on the 12th of March,- 1926. — En.] 

(1) (189i) I. L. B., 17 All., 39 (41). 
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,, ^9^” Before Mr. Justice Aiukerji. 

hiovember, 

RAM SAEAN DAS (Applicant) v. G-IEDHARr JjAIj .^nb« 

OTHERS (Opposite parties).* 

Givtl Procedure Code, order XXI, rule 90 — Execution of 
decree — Application to set aside sale on (jround of 
material irregularity — Subsequent application giving- 
additional particulars, made beyond time — Revision. 

VThere an application to set aside a sale held in execution'! 
of a decree on the ground of material irregularity in publish- 
ing and conducting it has been filed within time,' the court is. 
not debarred from considering a subsequent application giving 
further details as to the reasons why the sale, should be set' 
aside, mere.ly because such second application was not' 
filed within thirty days of the sale. 

Held, also, that revision lay w'here the lower appellate' 
court had refused to consider such second application and had' 
reversed the first court which had set the sale aside. Harbans- 
Lal v. Kundan Lai (1) and Yad Ram v. Sundar Singh (2) .. 
distinguished. 

This was an application in revision against an- 
order^ of the third Additional Subordinate Judge 
of Aligarh, whereby he reversed the order of a Munsif 
setting aside a sale in execution of a decree. The sale • 
was held on .the 17th of September, 1924 On the 
14th of October, 1924, the judgement-debtor applied- 
to the executing court to set aside the sale upon the 
ground that there was material irregularity in the 
publishing and conducting of it and that the price- 
xetehej v/as in consequence too small. On the 25tlv 
of Oetooer, 1924, the petitioner put in a further appli- 
ca ion pointing out that two incumbrances to the total 
amount of Es. 5,807 had been shown in the proelanm - 
of sale, where as nojuch incumbrances actuallT 


(11 as98i ini? ofigasr 

Ui i.Ii.E., 21 AIL, 140. (2) (1923) 


45 AIL, 425*. 
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'existed at tlie date of the advertisement. The Munsif 

found that this a fact, and in consequence set 
■aside that sale. On appeal the Subordinate Judge das 
reversed the decision and confirmed the sale, being of G-ibdhabj 
o|)inion that the Munsif was not entitled to consider 
the matters alleged in the application of the 25th of 
October, 1924, inasmuch as that application had been 
■filed more than thirty days from the date of the sale. 

The judgement-debtor came to the High Court in 
ffevision. 

Babu Hem Chandra Eluherji, for the applicant. 

Babu Piart Lai Banerji, for the opposite parties. 

The judgement of Muzeeji, J., after stating the 
■facts as above, thus proceeded : — 

The learned Subordinate Judge has misread the 
ruling in Harlans Lai v. Kundan Lai (1). All that 
was laid down there was that when an application is 
made for setting aside the sale on the ground of 
material irregularity in publishing and conducting a 
■sale and consequent substantial loss, it is not open to 
the judgement-debtor to rely on some other grounds for 
the same purpose. In this case the application was 
based on the ground of material irregularity, and it 
was only by way of additional particulars that it was 
pointed out that two heavy inciunbrances which did 
not exist had been notified. On the merits, therefore, 
the applicant has a good case. If the applicant 
succeeds, the case will have to go back to the court 
of first instance, because the lower appellate court has 
remarked that the auction-purchaser had no oppor- 
tunity of meeting the allegation that the incumbrances 
notified did not in fact exist. 

Mr. Piari TjoI Banerji on behalf of the respond- 
ent has taken up the plea that no revision lay and he 
relies on the Full Bench case of Yad Ram v. Sundar 
Eingh (2). That case is clearly distinguishable. In 

Q) (1898) I.L.E., 21 All., 140. (2) (1923) I.L.E., in All., 42S. 
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this case the learned Judge of the appellate court haJ 
to consider whether the allegation made on the 25th of 
October, 1924, could or could not be taken into consi- 
deration in deciding the application made on the 14th 
of October, 1924. While purporting to follow a ruling- 
of this Court, he really misread that ruling and refused’ 
to consider the application of the 25th of October, 
1924. If he had considered the application of the- 
25th of October, 1924 and had come to the conclusion 
rightly or wrongly that he should not consider the- 
application because the judgement-debtor had no right 
to apply for an amendment of this previous applica- 
tion, I should have held that no revision lay. But he- 
did not at all consider the application of the 25th of 
October, 1924. ' He had jurisdiction to consider the- 
matter and he refused to consider it. In doing so he 
acted with material irregularity. I hold that a 
revision does lie. I allow the application, set aside- 
the order of the court below and also the order of the- 
court of first instance and send back the case to the- 
court of first instance. 

Costs in this Court and in the lower appellate- 
court will abide the result. 

A 'pflieation allowed'.. 

eevisiokaiTcriminal. 


Before Mr. Justice Sulaiman. 

EMPEEOE V. INDAE SINGH.* 

Act No. XLV of 1860 (Indian Penal Code), sectiom 403 and 
406 — Dishonest misappropriation and criminal breacK 
of trust — Misappropriation not necessarily for Bie 
benefit of the misappropriator himself — Trustee repudiat-^ 
ing the trust and setting up the rights of a, third, person 
— Provision for civil liahility no bar to criminal liability. 
Section 403 of the Indian Penal Code is in no way res- 
tricted to appropriating property to one’s own use. If a trustse- 

T> • RCTiB’OTi No. 4i9~of 192.5, from an order'^'kaulosimr NatN 

Kai, Addinonal Sessions Judge of Horadabad, dated the 21st of July, 192o, 
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repudiates the trust and asserts that he holds the property on 
hehalf of a person other than the one who entrusted him with 
it, he has misappropriated the property just as much as he 
would hax^e been said to misappropriate it if he had been 
putting* forward bis own claims to it. 


Where attached property is entrusted to a. custodian, the 
mere existence in the supurdnama of a stipulation that on 
failure to produce the property he will be liable to pay a stated 
sum as price does not necessarily absolve him from criminal 
liability for misappropriation. 

This was an application in revision against the 
applicant's conviction of an offence under section 
406 of the Indian Penal Code. The facts were as 
follow's : — 


im 


Empebo^ 

V, 

Indar 

Singh. 


One Harbans was declared an insolvent and 
Lala Ram was appointed receiver of liis estate in 
January, 1926. The receiver attached certain heads 
of cattle belonging to the insolvent and made them 
over to the applicant after taking a su'purdnaftia 
from him. The receiver first fixed the 13th of Feb- 
ruary for sale and three days earlier he sent a notice 
to the applicant to produce the cattle at the place 
where the auction was to take place, but the notice 
was returned unserved and no auction took place. 
On this the receiver fixed another date for sale and 
sent a fresh notice to the applicant but even on that 
date the cattle were not produced, nor did the appli- 
cant turn up. Subsequently the receiver received a 
notice from the applicant to the effect that the cattle 
attached by the receiver did not belong to the insol- 
vent but belonged to his brother, who had filed an 
objection in the execution court, and that the 
leceiver had no right to attach them. The receiver 
replied that the applicant was bound to produce the 
cattle and he had no right to stop their production 
even if the insolvents brother had filed an objection. 



290 


THE INDIAN LAW REPOETS, [vOL. XLVIII. 


1925 


Kmperor 

t?. 

Indar 

Singh. 


I'o this the applicant replied that the suyurdnama 
was not binding on him and that he in fact filed a 
complaint under section 420 of the Indian Penal 
Code in respect, of it. On such reply being received 
the receiver, with the permission of the Additional 
District Judge, filed a complaint out of which this 
revision has arisen. 

The complaint filed by the accused under sec- 
tion 420 vcas dismissed summarily and he has not had 
that order revised. At the trial of the present case 
t he accused denied that any cattle of Harbans had in 
fact been attached or handed over to him and he even 
denied a proper execution of the sufurdnama. The 
courts below, however, have found these questions of 
fact against the applicant. 

The applicant was convicted under section 406, 
Indian Penal Code, and the conviction was upheld in 
appeal. He then applied in revision to the High 
Court. 

Pandit ilf . N. Raina, for the applicant. 

The Assistant Government Advocate (Dr. M. 
Wali-ullah), for the Crown. 

The Judgement of Sulaiman, J., after stating 
the facts as above, thus proceeded 

The learned vakil for the applicant has argued, 
firstly, that no offence under section 406 was com- 
mitted as there has been no misappropriation, and, 
secondly, that in view of a clause in the m^urdnama 
for the payment of the price of the cattle, there was 
no criminal misappropriation. 

The applicant has not put the cattle to his own 
use nor has he disposed of them dishonestly . What 
has happened is that he is holding them still as 
trustee, but he is denying that he is holding them on 
behalf of the receiver from whom he had taken them. • 
He now asserts that the cattle belong to another 
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person on whose behalf he holds them. Misappro- 
priation has not been expressly defined in the Indian 
Penal Code. The illustrations to section 403 all ist)AB 
relate to cases where a person appropriates the 
article to his own use, but the illustrations cannot 
be taken to limit or narrow the scope of section 403 
itself. It seems to me that if a person sets apart an 
article for the use of another person, of which article 
he is a trustee of the complainant, he misappro- 
priates it even though he has not put it to his own use. 

Section 403 is in no way restricted to appropriating 
property to one’s own use. If a trustee repudiates 
the trust and asserts that he now holds the property 
on behalf of a per,son other than the one who entrusted 
him with it, he has misappropriated the property 
just as much as he would have been said to mis- 
appropriate it if he had been putting forward his 
own claim to it. The applicant got posse.ssion of the 
cattle from the receiver and undertook to return them 
to the receiver. When sub.sequently he repudiated 
the right of the receiver to attach the cattle and 
asserted that they really belonged to the insolvent’s 
brother and that he would not hand them over to the 
receiver, he must be deemed to have committed a mis- 
appropriation. 

As regards the second point, the relevant portion 
of the su'puTdnavia is as follows : “ W^henever the 

court or the receiver demands the production of the 
attached property I shall deliver the same without 
objection. If for any reason I fail to deliver them, 
then I shall pay the price, Rs. 950.” The argument 
of the learned vakil for the applicant is that when 
it was clearly stipulated that in case of failure to 
deliver the cattle the applicant would be liable to 
pay their price amounting to Rs. 950, his default 
cannot amount to a criminal misappropriation, and 
that at best his liability was only a civil liabilitv. 
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But the mere fact that there was a civil liability does- 
not necessarily absolve one from criminal liability. 
When a receiver attaches property and entrusts it to- 
some person in the village, he does not purport to sell 
it to him or dispose of it at that time. The receiver 
may not even be in a position to know its true value. 
The intention of the parties is that the articles 
should be returned in specie or produced at the time 
when the auction sale is to take place. The coven- 
ant that the accused would be liable to pay a certain 
amount is more by way of security than because the 
property is transferred to him with liberty to dis- 
pose of it or withhold it. In such cases it is the 
true intention of the parties which must be taken 
into account. There can be no doubt that in this case 
it could never have been the intention of the receiver 
that the property attached should not be actually 
produced when the auction is to take place. If such 
property is not produced, the insolvent as well as the 
creditors may suffer, for it cannot be known before- 
hand what actual price would be fetched at the sale. 
I dismiss the application. 

Application dismissed. 
APPELLATE CIVIL. 

Before Mr. Jiistice Boys and Mr. Justice Banerji. 

SITIB NAEAIN (Plaintiff) ®. GAJADHAR and others 
(Defend.ants) .* 

Mortgage — Three documents executed one after another bet- 
ween the same -Ma-shrut-ul-rahn — Redemption — 

Mortgagor not entitled to redeem one without redeeming 
all three. 

A mortgagor sold his equity of redemption in respect of 
three mortgages to the son of the original mortgagee. The 

^ * Second Appeal No. 826 of 192a from a decree of E. 

diidge OT Agra, dated the 15th of Febniary, 1923, confirming a, decree of 
r the Ccnrt of Small Ganses, exercising the powers- 

of a Subordinate Judge of Agra, dated the 2nd of June, 1921. 
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first mortgage was a usufructuary mortgage for Es. 500. The . 
second, which was for Es. 200, recited the first mortgage for 
Fis. 500, and made redemption conditional on the discharge of 
the second loan also. The third, after reciting the total prior 
debt of Es. 700, referred to a subsequent 7nmhrut-ul-TaJm 
document for Es. 200, wdiich w^as being taken back, and then 
said that '‘Bs. 99 were being taken in cash, and for this total 
Es. 299 the mortgagor w-as executing this fresh maslimt-nl'- 
ralin document.'’ It was further declared that the executant 
would pay this Es. 299 before discharging the earlier debt and 
W'Ould pay up all interest before taldng possession. The 
purchaser sued for redemption : but of the first mortgage only. 

Held that the plaintiff was not entitled to redeem the- 
first mortgage without also redeeming the other two. But in 
the eircunistances the Court allowed him to amend his plaint 
and ask for redemption of all three together. Ranjit Khan 
Y. Ramdhan Singh (1), Brij Lai Singh w. Bhawam Singh (2),. 
Bar Prasad v. Ram Ghandar (3), referred to, Bhartu v. Dalij) 
(4) and Kesar Ktimoar w. Kashi Ram (5), distinguished. 

The suit was by one Shib Narain, who had pur- 
chased the rights of the mortgagor, for redemption 
of a usiifructiiaiw mortgage, dated the 21st of May, 
1864, made by Govind Prasad in favour of Chaudhri 
P>ehari Lai. 

This mortgage was for a sum of Es. 500 ancf 
was admittedly a usufructuary mortgage. 

It had been followed by a second mortgage on 
August 14th, 1864, for Es. 200 in favour of the 
same mortgagee. It recited the first mortgage for 
Es. 500 and further declared that the mortgagor 
.should not be entitled to redeem without discharging- 
the second loan also. 

This wa,s again followed by a third mortgage on 
June 1st, 1867, in favour of the same mortgagee. 
It recited the prior total debt of Es. 700; it referred 
to a subsequent mashrut-ul-raJm document for- 

(1) (191)9) T.Ii.E., 31 All., 482. (2) (1910) T.L.E., 32 AIL, 6ol. 

(31 1921) I.n.K., 44 AIL, 37. (4) 1906V3 A.L..J., 672 . 

» (-11 (191-51 I.L.E., 37 AIL, 634. 
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Rs. 200 which was being taken back (and with which 
we are no further concerned) and then said that 
Rs. 99 was being taken in cash and for this total 
Rs. 299 the mortgagor was executing this fresh 
masJirut-nl-rahn (the deed itself contains this des- 
cription) document; and it was further declared that 
the executant would pay this Rs. 299 first before dis- 
charging the earlier debt, and would pay up all 
interest before taking possession. 

On the 23rd of August, 1880, an agreement was 
signed between one Baldeo, the father of Gajadhar, 
the principal defendant respondent in this case, and 
Chaudhri Behari Lai, the mortgagee abovenamed, in 
which Chaudhri Behari Lai is said to have recog- 
nized Baldeo as half o^vner in, at any rate, the first 
mortgage, and one of the questions we have to decide 
is whether this agreement recognized him as half 
owner of the second and third mortgages also. 

On the 6th of December, 1914, the heirs of 
Govind Prasad, the mortgagor, sold the equity of 
redemption to Shib IsTarain, the present plaintiff, 
who is the son of the deceased Chaudhri Behari Lai 
the mortgagee. The result of this transaction was 
that Shib Narain became the sole owner of half the 
property and owner of the equity of redemption in 
regard to Baldeo’ s half. 

On the 5th of December, 1919, Shib Narain filed 
this suit for redemption, in respect of the first mort- 
gage, of the half mortgaged to Baldeo. He alleged 
that he had deposited certain monies under section 83 
of the Transfer of Property Act; that the defendant 
refused to withdraw the amount ; and that now, on 
the other hand, there was due to him, Shib Narain, 
a sum of Rs. 650. The defence was that, the defend- 
ant Gajadhar, son of Baldeo, now deceased* was also 
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entitled to a half share in the second and third mort- . 
gages, and further that the first mortgage could not 
be redeemed without prior or at least simultaneous 
discharge of the second and third. Both points 
were decided against the plaintiff by both courts and 
the suit was dismissed in toto. 

The plaintiff appealed. 

Pandit Braj Nath Vyds and Munshi Baleshwari 
Prasad, for the appellant. 

Pandit Uma Shankar Bajpai and Mimshi 
N'arahi Prasad Ashthana, for the respondents. 

The judgement of the Court (Boys and Banerji,. 
JJ.) after setting forth the facts as above, thus con- 
tinued. : — 

Three points arise for determination in this 

case. 

First, whether the defendant Gajadhar, son of 
Baldeo, is entitled under the agreement of the 23rd 
of August, 1880, to a half share only in the first 
mortgage, or also to a half share in the second and 
third mortgages. 

The second question is, whether the defendant 
ould insist upon the discharge of the second and 
third mortgages at the same time as the redemption 
of the first usufructuary mortgage. 

The third question is, if it be held that the^ 
plaintiff could only obtain redemption of the first 
mortgage on condition that he also discharged the 
second and third, could he now be given a decree in 
respect of all three mortgages when he had only asked 
for redemption in regard to the first. 

We will consider fir-st the agreement of 1889. 
lhat contains the words : — “ Girwi hi 70 bigha 4 
biswa and later the words, — “ Hamaro tnmharo- 
jo Mssa harahar ha hai It is urged for the appel- 
lant that the word " giriin ” indicates that thi? 
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acknowledgement of equal shares could refer only 
to mortgages of the nature of , a usufructuary mort- 
gage and could not refer to the second and third 
mortgages. We see no justification for this restric- 
tion of the term, but we may add" that even if that 
were a justifiable interpretation of the word, there is 
authority in the judgement of Mr. Justice Banerji in 
Har Prasad v. Ram Chandar (1), for holding that even 
the second and third mortgages in this case may be 
regarded as usufructuary mortgages. It is not, 
however, necessary to press that, for, as we have said, 
there is nothing in the word “ girwi ”, so far as we 
are aware, to restrict it to a usufructuary mortgage. 
On the other hand, we think that the words “ girwi 
M ” were here only used as descriptive of all the 
mortgagee rights of the parties in the property speci- 
fied, as distinguished from their vendee rights in 
other property referred to as “ hamamaJi hi” . 
Further, for the appellant reliance was placed on an 
admission said to have been made by the defendant 
Gajadhar in cross-examination that his right to 
possession was only based on the first usufructuary 
mortgage-deed. This wnuld clearly not be sufficient 
'to preclude him from maintaining that the three 
mortgages were really one. It is obvious that in one 
sense his claim for possession would be based on his 
first usufructuary mortgage. The statement was, 
moreover, brought out in cross-examination, but in 
•examination-in-chief he had already definitely assert- 
ed his claim to be based on all the three mortgages. 
We hold, therefore, that the defendant had in fact 
a half share in all three of the mortgages, and we 
decide this question against the appellant. 

The second question is, can the defendant 
compel simultaneous redemption of the second and 

a) 0921) T.L.E., 44 All., 87. 
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third mortgages? The plaintiff appellant claims 
that he cannot. It is urged for him that he need not sms 
redeem simultaneously the later mortgages, unless 
they “ consolidated the old and the new transac- 
tions It would seem that of this class of case 
there may be three types, where it is suggested (1) 
that the first mortgage cannot be redeemed unless the 
second mortgage is first or simultaneously I'edeemed; 

(2), that the second mortgage cannot be redeemed 
unless the first mortgage is first or simultaneously 
redeemed, and (3) that neither the first nor the second 
can be redeemed separately. The present case is 
alleged by the defendant to be of the first type, with 
this addition that there is a third mortgage which 
dears to the first two the same relation that the 
second bears to the first. 

We will consider first whether the first mortgage 
can be redeemed without redeeming the second. 

We have set out at the commencement of this 
judgement the terms of the deeds sufficiently for the 
present purpose. 

In support of his claim to redeem the first mort- 
gage alone, the appellant relies on Bhartu v. Daliy 
'1) and Kesar Ktimvar v. KasM Ram (2). In 
Bhartu v. Daliqj (1), it is clear that the restrictive 
agreement embodied in the later mortgage was mis 
read and the effect of the particular decision was 
explained away in the later decision by the same 
learned Judge in Brij Lai Singh v. Bhaicani Singh 
i^), which we shall notice later when considering the 
cases that support the respondent. The other case, 
kesar Kumvar v. Kashi Ram (2), relied on for the 
^appellant, helps him no more. In that case it was 

' ili (190G; 3 A.L.J., m. *2) 0915) I.L.R., 37 A!l., 634. 

(3)d9l0) TIi.E., .32 jU!., 651. 
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19^5 only held that (assuming that, if the second mort- 
shib gage was not time-barred, the defence would be a 
nabain' good one that it must be paid off before redeeming 


Gajadhae. j.j^g gj,g|. mortgage) where there was a provision that 
. the first mortgage should not be redeemed without 
paying off the second, and the second was in fact 
barred by limitation, the court could not possibly 
allow the defendant to rely on the condition as to 
first discharging the second mortgage and so in fact 
enable him to secure payment of a debt which he had 
allowed to become time-barred. 

For the defendant respondent reliance was 
placed on Ranjit Khan v. Ramdhan Singh (1), Brij 
Lai Singh v. Bhawani Singh (2), and Har Prasad 
v. Ram Chandar (3). We are perfectly satisfied that 
on the terms of the second mortgage it is governed 
by the principles laid down in the three cases that 
we have quoted; that it is in the nature of an addi- 
tional mortgage hypothecating the property, and 
that, on the principles laid down in those three cases, 
the plaintiff mortgagor was not entitled to redeem 
the first mortgage without at the same time dis- 
charging the second. 

The case of the third mortgage is even more 
clear. In that the expression “ mashrut-ul-rahn ” 
specifically occurs, and as regards this mortgage 
counsel for the appellant has not found it possible 
to resist seriously the contention of the defendant 
that this third mortgage must be discharged before, 
or simultaneously with, redemption of the first. 

As to the third question it has similarly not 
seriously been contended that the plaintiff could 
obtain redemption of the first mortgage and dis- 
charge the second and third on his prayer, as at 

U) (1909) T.L.E., 81 M . 4M (2) (1910) I.L.R., 32 AIL, 651. 
tS) (1921) 1. L. B., 44 AIL, 87. 
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present framed, in which the relief asked for has 
only referred to the first mortgage. But it is urged Shib 
on his behalf that we should allow him now, even at : 
this stage, to amend his plaint, and remand the case 
to the lower court for determination of the question 
as to how much is due on all three mortgages toge- 
ther. This course was permitted in Brij Lai Singh 
V Bhaivani Singh (1), though it appears not to have 
been followed in the earlier case, Ranjit Khan v. 
Ramdhan Singh (2). 

We think that such a prayer should not be too 
readily granted; that in view of the decisions to 
which we have referred, the law as interpreted by 
this Court, at any rate, should be well enough 
known. In the present case, however, we are pre- 
pared to accede to the prayer. We have, therefore, 
given the appellant permission to amend the plaint 
so as to ask for relief as regards the second and third 
mortgages also, and, that amendment having been 
made, we remand this case to the court of first ins- 
tance through the lower appellate court under 
order 41, rule 25 vfith directions to take such further 
evidence as may be necessary, and to determine the 
amount that may be due by the plaintiff to the 
defendant on foot of all three mortgages. On return 
of the finding the usual ten days will be allowed for 
filing objections. 

[On receipt of the finding, the appeal was 
allowed, and order passed decreeing the plaintiff’s 
suit for redemption.] 

’^A'p^eal allowed. 

(1) (1910) I.L.E., 82 Al!., 651. (2) (1909) I.L.E., 31 All., 482. 
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REVISIONAL CIVIL. 


Before Mr. Justice Walsh and Mr. Justice Kanhaiya Lai. 

IN THE MATTER OF DUEGA BAI.* 

Act No. VIII of 1890 (Guardians and Wards Acl), section 31, 
sub-section 3, clause (d) ; section 4S— Order of District 
Judge limiting amount to he spent on marriage of ward — 
Revision — Appeal. ■ 

An order passed by the District Judge under section 31, 
sub-section 3, clause (d) regarding the amount to be spent by 
the guardian on the minor’s maniage is not appealable and 
no revision lies from such a decision under section 48 simply 
on the ground of inadequacy of the amount awarded. Ram 
Jas V. Ghani (1), not followed. 

The facts of this case, so far as they are neces- 
sary for the purposes of this report, appear from 
the order of the Court. 

Munshi Sliahd Saran, for the applicant. 

Walsh and Kanhaiya Lal, JJ. : — This is an 
application in revision against an order made by 
the District Judge of Agra with regard to the dis- 
position of the funds of certain minors by their guar- 
dian. The girl is 13, and the learned Judge, by the 
order complained of, has allowed Rs. 100 for her 
marriage, and Rs. 50 for the education of the boy. 
The grounds for this application are that having 
regard to the status of the ward and the customary 
expenditure upon marriage ceremonies in a Hindu 
family, at least Rs. 500 should have been awarded. 
It seems to us that 'prima facie there is something to 
be .said for this contention. Rs. 100 is certainly 
small. On the other hand, it sometimes happens 
that people, when left to their own devices, spend 
])roportionately a larger sum than is prudent upon 
marriage ceremonies, and we appreciate the fact that 

* Cwil Eevision Application of 1926. 

(1) (1920) 65 Indian Oaaea, 6S7. 
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in all probability the Judge was desirous of prevent- 
ing extravagance and of protecting the interests of 
» the minors during the remaining part of their tute- of Dobga 
lage. having regard to the total funds available for 
their benefit. These are matters strictly within the 
discretion of the District Judge, the Act having 
rightly vested jurisdiction in the principal civil 
court in the locality to decide what is best in such 
matters, having regard to the interests of the minors 
in the future as well as in the present. The learned 
Judge, in any event, is in a better position than the 
High Court to know what proportion of the funds 
available ought to be allowed to be expended upon 
an important event like a marriage. We are asked 
to interfere under section 48 which is equivalent to 
section 115 of the Code of Civil Procedure. We 
are of opinion that a revision does not lie in a 
matter which is pui’ely a question of amount and a 
que.3tion of discretion, and we do not think that the 
case cited from the Lahore Court (1), in which a 
single' Judge expressed an opinion, which was only 
a dictum, that a revision might lie, is an adequate 
authorit}^ to justify interference. On the other 
hand, we appreciate the motives which have led to 
this application, and we think it possible that the 
learned Judge might come to the conclusion, on re- 
consideration, that the amount might be increased 
without injury to the future prospects of the minors, 
and that the better course would be for him to give 
notice to the parties and re-open the matter with a 
view to considering whether the sum of Rs. 100 for 
the marriage expenses is sufficient. In form this 
application is rejected. 

(1) (1920) 55 Indian Cases, 587. 
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APPELLATE CIVIL. 


Before Mr. Justice Walsh and Mr. Justice Kanhaiya Lai. 

SHEORAM SINGH and others (Plaintiffs) v . BABU 
SINGH AND OTHERS (DEFENDANTS).* 

.Act No. IX of 1908 (Limitation Act), schedule I, article 132— 
Mortgage— Construction of document — Mortgage by con- 
ditional sale — English mortgage. 

By the terms of a mortgage executed in 1903 it was pro- 
vided that “ if default is made in payment of interest, at the 
time of such default the mortgage deed shall be treated as a 
*sale deed and the mortgage money as sale consideration.” 
In 1922 the mortgagee sued to recover the mortgage money, 
no payment of interest ever having been made since the 
execution of the deed. 

Held (1) that the mortgage must be construed as a 
mortgage by conditional sale to which article 132 of the first 
■schedule to the Indian Limitation Act, 1908, applied, and (2) 
that time began to run against the mortgagee from the date 
when the first instalment of interest became due and was 
not. paid. Vasudeua Mudaliar v. Srinivasa PUlai (1), Girwar 
Singh v. Thakur Narain Singh (2) and Shih Dayal v. Mehar- 
ban (3), referred to. 

This was a suit to recover money on a mortgage. 
The main defence was limitation, and the decision 
of the point of limitation turned upon the precise 
category of mortgage to which the document in suit 
belonged. The parties themselves described it as a 
mortgage by conditional sale, and it was drawn up 
in the form usually employed in this part of the 
country for such deeds. Moreover it contained a 
covenant to the effect that “ if default is made in 
payment of interest, at the time of such default the 
mortgage deed shall be treated as a sale deed and the 
mortgage money as sale consideration.” The trial 
court treated the deed as a mortgage by conditional 


* Pirsfe Appeal Ro. 280 of 1922, from a decree cf Baja Eam^ Second 
Subordinate Judge of Cawnpore, dated the 10th of April, 1922. 

(1) (1907) 80 Mad., 426. (2) (1887) I.L.B., 14 Calc,. 780. 

(3) (1922) 1. L. E., 45 All., 27. 
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sale, and, applying article 132 of tlie first schedule to ^'25 
the Indian Limitation Act, 1908, dismissed the suit. InTOBAM’ 

The plaini ifis appealed. 

Dr. Kailas Nafli Katjit, for the appellants. 

Maulvi Iqbal Ahmad, for the re.spondent.s. 

"Vi .4LSH, J.— The main question in this appeal 
IS which article of the l.imitalion Act applies to th: ; 
mortgage. The learned Judge in the court Itelo'.v 
has applied article 132. If thi.? is a mortgage by 
conditional sale, that would be right. We are of 
opinion that it is a mortgage by conditinnal .=ale. In 
the first place the parties .“o described it. That | 

would not l3e conclusive, but the vernacular word 
employed is alwmys u.sed as meaning mortgage by con- > 

ditional sale, and the general form of the dGcnment 1 

corresponds to such mortgages as drawn in these 
Provinces. In the second place, there is a proi isiori 
that if default is made in payment of intere.st, at the 
time of such default the mortgage-deed shall be treated 
as a sale-deed. In other words, it is ostensibly a 
bargain and sale to be defeated by a conditiou .subse- 
quent, namely, the payment of interest. Bid if s 

default is made in the payment of interest, tlien it ] 

becomes a real sale, and the definition in section 58 ■; 

of the Transfer of Property Act provides that such 
a transaction is a mortgage by conditional .sale. 

Thirdly, the plaintiffs by their plaint did not ask fer 
foreclo.sure or sale, or for a sale at all, but sued fer ; 

the money or for foreclosure, clearly treating their j 

rights as governed by the law applicable to a mort- 
gage by conditional sale, in respect of which a decree i 

for sale is prohibited by section 67. We are ask'^-d. 
on the other hand, to hold that article 147 applies on 
the ground that this was not really a mortgage by 
conditional sale, but (although not an English mort- 
gage), a mortgage in respect of which the mortgagee 
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might sue for foreclosure or sale, and we are asked 
to apply article 147 to such a document in spite of 
the judgement of the Privy Council in the case of 
Vasudem Mudaliar v. Srinivasa Pillai (1). We are 
unable to do so. We regard the judgement of the 
Privy Council in that matter as peremptory and 
binding upon us. Whether or not their Lordships’ 
observations w^'ere necessary for the disjDOsal of the 
case, th-oy were considered observations delivered for 
the express purpose of setting at rest a question which 
was much controverted at the time in India, and they 
held that article 147 was applicable only to the class 
of mortgage generally knowm and defined by the 
j ransfer of Property Act as an English mortgage. 
I'hey gave preponderating reasons for adopting this 
view. The second was that there was a presumption 
that the legislature, when it repeated in a later Act 
an expression which had obtained a settled meaning 
by judicial construction, intended the words to mean 
what they meant before. That reason applies with 
even greater force to their Lordships’ view at the 
pre.sent day than it did then. The judgeioent was 
delivered in 1907. The provisions of the Transfer 
of Property Act were re-enacted, so far as they apply 
to remedies in respect of mortgages, in the first 
schedule to the Civil Procedure Code of 1908, and 
article 147 of the limitation Act has been re-enacted 
in the Limitation Act of 1908 without change, and 
therefore bearing the narrower interpretation given 
to it by the judgement of the Privy Council to which 
we have referred. We hold, therefore, that 
article 132 applies to this case. It follows that the 
claim is barred unless the plaintiffs establish pay- 
ment of interest sufficient to take the case out of the 
mischief of the statute. The law has been settled 
(1) (1907) I.L.E., 80 Mad., 426. 
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until it is revei'sed elsewhere, that in a mortgage in 
this form the statute begins to run from tlie time smoB.4a 
when default is made in payment of an instalment ’'r™ 
of interest, where the mortgagee i.s given the riglit 
on such default to sue for the whole amount. The 
question of the pnvinent of interest is a question of 
fact which th.e learned Judge lias disposed of in an 
emphatic jndgeineiit . 

[His I.ordship here discussed the evidence and 
continued.! 

Nothing has been shown which would justify us 
in differing from the learned Judge upon these 
findings of fact. The re.sult i.s that the appeal fails 
and is dismissed with costs. 

Kanhaiya Lal, J. — I wish to add a few observa- 
tions as to the questions which hav'e been argued 
before us in the course of the hearing. The plain- 
tiffs sought to recover money due on a mortgage 
effected by Darshan Ringh. the predecessor of the 
defendants, in favour of Frag Singh, the predecessor 
of the plaintiffs, on the 7th of August, 1903. The 
mortgage-deed provided for the payment of the mort- 
gage money with interest thereon at eleven anna.s 
]'>er cent, per mensem within seven years, and further 
contained a stipulation that the interest accruing 
due for the half year shall, if not paid up. be added 
to the principal amount, and that if interest for any 
six months remained unpaid, the mortgagee shall 
have power either to bring a suit in respect of the 
entire mortgage money and interest without waiting 
for the expiry of the stipulated period or to wait 
for the pa,\Tnent of the principal and interest 
and compound interest till the expiry of the term 
fixed Tf is further stated that both the conditions 
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1925 were left entirely to the choice or option of the mort- 
shboeam gagee, that the mortgagee had liberty to act in ac- 
cordance with either of those conditions, that is to 

either to bring a suit in respect of the entire 
mortgage money and interest without waiting for the 
expiry of the stipulated period, or to waive the 
default and wait for the payment of the princi- 
pal and interest and compound interest agreed till 
the expiry of the term fixed. In fact the mortgagor 
covenanted that in no circumstances he shall have 
power to raise any objection or make any refusal, 
and he further agreed that if at the stipulated time 
the money remained unpaid, the mortgage deed shall 
be treated as a sale-deed, and the mortgage money as 
the sale consideration. 

The allegation of the plaintiffs was that they 
had received Es. 600 on account of interest at differ- 
ent times from one of the defendants, and they sued 
for the foreclosure of the mortgage in case the mort- 
ga.ge money was not paid within such time as might 
be fixed by the court for the purpose. 

The defendants pleaded inter alia that they had 
made no payments towards the mortgage money, and 
that the claim was barred by limitation. There were 
other pleas raised in defence with which this appeal 
is not concerned. 

The court below dismissed the suit, holding that 
the plaintiffs had failed to establish that the defend- 
ants had made any pa5mients towards interest as such 
within the meaning of section 20 of the Limitation 
Act (IX of 1908). On the other points raised in the 
suit it gave its findings in favour of the plaintiffs. 
The sole question for determination in this appeal 
therefore is whether the claim of the plaintiffs is 
within time, either by reason of the coyenants entered 
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in the mortgage-deed, or of the payments alleged to „ 
have been made by the defendants. The court below 
applied article 132 of the Indian Limitation Act 
which provides a limitation of 12 years for a suit to 
enforce payment of money charged upon immovable 
property, and that period is to be computed from the 
time when the money becomes due. Under one cov- 
enant that money was to have fallen due on the expiry 
of seven years unless repaid at any time within 
that period. By another covenant it could have 
been claimed on the non-pa\mient of interest 
for any 6 months imless the default was waived 
bv the mortgagee, who was given the right or 
an option by the contract of mortgage to disregard it 
and wait till the expiry of the longer terra. The 
argument addressed to us here is that the contract 
gave the mortgagee authority, option or liberty to act 
in either one of the two ways mentioned in the deed 
on the happening of a certain event, and it was open 
to him to waive the one and adhere to the other. In 
r.t!i.'?‘r words, it i.s si!gge.sted that the effect >r:f the 
waiver by the mortgagee authorized by the contract 
wcmhl lie not to stop the running of limitation, but 
to po.^tpone the cau=e of action or starting of it, till 
Ine other default provided for by the deed had taken 
place. TlTiatever might he said in fawour of the 
view contended before us, the Full Bench decision in 
the ca.5e of Skib Dayal v. Meliarban (1), is conclusive 
on the matter, and we are constrained to hold that 
despite the authority given by the contract, the opiera- 
tinn of the clause which gave an option to the mort- 
gagee for his own benefit could not be waived so as to 
prevent or postpone the starting of limitation against 
him. 
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It is argued, however, that the mortgage deed in 
question is in terms not a mortgage by conditional 
sale, and that under order XXXIV rule 4, clause (2), 
the plaintiffs could be given either a decree for fore- 
closure or for sale within the meaning of article 147 
of the Indian Limitation Act, which was introduced 
for the first time by Act XV of 1877. As observed by 
their Lordships of the Privy Council in the case of 
Vasudeva Mudaliar v. Srinamsa Pillai (1), suits of 
the present class were governed, before Act XV of 
1877 was passed, by article 132 of Act IX of 1871, 
which referred to suits for money charged upon im- 
movable property. The language of article 132 has 
since then been slightly altered. The Limitation 
Act of 1871 provided a limitation of 60 years for a 
suit to recover possession of the immovable property 
mortgaged from the mortgagee, from the date when 
the right to recover possession accrued. There was 
no provision in that Act for suits “ to redeem ” a 
mortgage other than a mortgage accompanied by pos- 
session. By Act XV of 1877 suits against the mort- 
gagee to redeem a mortgage were also provided for, 
and it is suggested that in order to make the remedies 
of the mortgagor and the mortgagee co-extensive, a 
departure wa.s deliberately made, when article 147 
was introduced for the first time. Whether this was 
so or not, the decision of their Lordships in the case 
of Vasudem Mudaliar v. Srinivasa Pillai (1), and the 
earlier decision of Wilson and Porter, JJ., in the 
case of Girwar Singh v. ThaJeur Narain Singh (2), 
which they followed, does not leave it any longer open 
to us to determine how far article 147 of the Limita- 
tion Act of 1877 was intended to apply to suits for 
foreclosure like the present. 



a) 0907} I.L.B., Maa., m 


(2) <1887) IL.R., 14 Calo., m 
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The learned counsel for the plaintiffs appellants 
has argued that the mortgage in question is an ano- 
malous mortgage within the meaning of section 98 
and not a mortgage by conditional sale, and reading 
section 67 of the Transfer of Property Act with 
order XXXIV, rule 4, clause (2), of the Civil Proced- 
ure Code, a decree for either foreclo.sure or sale can 
be passed in the present case. The mortgage-deed 
does not purport to provide for the immediate sale of 
the property conditionally or otherwise. It only 
provides for the enforcement of the deed by fore- 
closure at the expiry of the stipulated period, but as 
observed by their Lordships of the Privy Council in 
the ease of Thumbuswamy Moodelly v. Hoasain Row- 
then (1), the essential characteristic of a mortgage by 
conditional sale is that on the breach of the condition 
of repayment, the contract executes itself and the 
transaction is closed and becomes one of absolute sale 
to be enforced in a particular manner. Section 58 
of the Transfer of Property Act define^^ a mortgage 
by conditional sale as a transaction by which the mort- 
gagor ostensibly sells the mortgaged property on con- 
dition that on default of payment of the mortgage 
money on a certain date the sale shall tecome absolute. 
The deed in the present case is not exactly worded in 
that form; but in substance it adopts that form, and, 
as pointed out in the case of Ali Ahmad v. Rahmat- 
ullah (2), such defaults in deeds which are generally 
executed are intended to operate as deeds of mortgage 
by conditional sale. Article 147 of the Limitation 
Act, IX of 1908, cannot, therefore, be applied to the 
case. The only other question is that of the alleged 
payments said to have been made towards interest, 
but the account books produced only go to show that 
there was a general aojount between the mortgagof 
( 1 ) a878> rnjB., i M*a., i. m m ah., iss. 
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and the mortgagee in connection with this deed and 
certain other advances independently made by the 
mortgagee, about which an arrangement appears to 
have been made by the mortgagor to pay the moneys 
due by instalments of Rs. 400 per year. The account 
books contain certain entries showing payments made 
towards these instalments, but they do not show that 
these payments were made towards interest as suck 
due on the deed in suit, and the oral evidence produced 
on the point to supplement what is not entered in the 
books cannot be believed. The court below was, there- 
fore, Justified in holding that these payments, ii 
made, did not save limitation. 

I agree in the order proposed. 

A'p'peal dismissed. 


im 

Jst^imbsT 2 . 


EEVISIONAL CIVIL. 

Before Mr. Justice Mukerji. 

CtOIiIIL das (Plaintiff) v. NATHU (Defendant).* 
Civil Procedure Code, section 20 — Debtor and creditor— 
place fixed for payment — Presumption of law — Duly of 
debtor to seek creditor. 

If there is no special. coTen ant for payment of a debt else- 
where, the presumption of law is that the borrower ought to 
seek out the lender for payment. Sri Narain v. Jagannath (1), 
referred to. x\lso Bangali Mai v. Ganga Ram, Asharfi Lai (2), 
cited in argument. 

This was an application to revise a decision of 
the Court of Small Causes at Moradabad. The facts 
of the case, so far as they are necessary for the pur- 
poses of this report, appear from the Judgement of 
the Court. 

Dr. Kailas Nath Katju, for the applicant. 


* CiTil Beviaion No. 118 of 1925. 

et\ 09171 15 A.Ii.T., 663. (2) (1922) 71 Indian Cases, 431. 
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The opposite party was not repre.sented. 

G‘Oeui, 

Mukerji, J. — These two applications in revision 
may be disposed of by the same judgement as the katoc 
facts are very similar. 

The applicants who are plaintiffs in two different 
suits are money-lenders by profession and their 
practice of money-lending is something like this. 

They send munims or trusted servants of 
theirs with money to villages in different districts 
with instructions to lend money to people who 
might stand in need of borrowing. It is alleged 
that- the defendants in these two cases borrow- 
ed money from the plaintiffs’ agents, in one case in 
the district of Bareilly and in the other in the district 
of Shahjahanpur. The plaintiffs are residents of the 
district of Moradabad. The debtors did not pay and 
thereupon they brought the two suits for recovery of 
the money at Moradabad. 

The defendants did not appear. The plaintiffs’ 
agents who had lent the money in each case went into 
the witness-box and swore that there was an express 
agreement by the debtors that they would repay the 
loans at Moradabad. The agents further produced 
memoranda made in the account-books of the plain- 
tiffs to the effect that the borrowers had agreed to 
repay the money at Moradabad. 

The learned Judge of the Small Cause Court dis- 
believed the evidence given to the effect that there 
was an express agreement to repay the money at 
Moradabad. The evidence was trustworthy and 
should have been accepted. He was of opinion that 
it was not likely to have been the case that the bor- 
rowers would come to Moradabad to make pavment 

29 





I 




lit.; 
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Evidently the learned Judge thought that the bor- 
rowers had agreed to pay at their own homes where 
the loans were advanced. 

Assuming that the evidence that the defendants 
had agreed to pay at Moradabad was untrustworthy, 
we have to rely on presumptions of law alone. Eor 
there is no evidence to show that the borrowers and 
the lenders had agreed that repayment would be 
made only at the borrowers’ place. The presumption 
of law was pointed out in the case quoted by the 
learned Judge of the Small Cause Court himself, Sri 
Narain v. Jagannath (1) and it is this that in the 
absence of a contract to the contrary the borrower 
ought to seek out the lender for payment. The 
learned Judge was therefore not justified in ignoring 
the rulings of this Court. 

I allow the applications in revision, set aside the 
decrees of the court below and decree the plaintiffs’ 
claim in each case against the defendants with costs 
and interest at 6 per cent, per annum from* the date of 
the institution of the suit till recovery. 

Application allowed. 

' (1) qoip 16 A.L.J., 663. 
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PRIVY COUNCIL. 


LAKHMI CHAXD (Plaintiff) v. AXAXDI and others 
(Defendants).* 

[On Appeal from the High Court at Allahabad.] 

Hindu law — Joint family property — Agreement between co-^ 

owners — Co-owners executing testamentary document — 

Validity. 

Two brother*, having no male issue, and constituting a 
joint Hindu family governed by the Mitakshara, signed a docu- 
ment, described therein as an agreement by way of will. The 
document, which registered, provided in effect that if 
either party died without male issue, his wu'dow’ should take 
a life interest in a moiety of the w'^hole estate and that if both 
parties died without male issue, the daughters of ea-ch or their 
male issue should divide the father’s share. A fev; days after 
the execution of the document one brother died and subse- 
quently the other sued for a declaration that the document 
was null and void. 

Held that the document could not operate as a will ; but 
that, as a co-shsyner in a Mitakshara joint family can with the 
con:Sent of all his co-sharers deal with the share to which he 
w'ould be entkled on a partition, there was a- binding agree- 
ment entitliiii the widow of tlie deceased bTY.tl'ieT to a life 
infcrco^f in n moiety. Lahslunan Dada Knih v. Ram Chandra 
Dudfi XaiJ; fli. followed. Sadahart Pramd Saint v. Foolhash 
Koer (2\ ri|'iproved. 

Judgement of tlie High Court, H. L. H. 45 All., 245C 
affirmed. 

Appeal (N*o. 5 of 1925) froin a decree of the High 
Court fICovember 21. 1922) affiniiiiig a decree of the 
Siiboidiiiate Judge of Meerut (July IS. 1019 ). 

The suit was brought by the appellant, as the 
only . surviving member of a Joint Hindu family 
governed by the Mitakshara, against the respondent, 
the widow of his deceased brother Baldeo Sahai, for 

* Present : Viscount BrxEDrN, Lord Bunesbueoh, Sir John Edge 
and Mr. AirrFt An. 

n) 5 Boro.. -I^*, L.U., (-2) (im) 3 Bmg. L.B. rP.B.L 81. 

7 T.A., isi. 

m ■ 





J-C.*** 

im 

March, IS. 
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^ a declaration that a document dated June 6, 1915, 

executed by himself and that brother was of no effect. 
Under the document, which was described as an 
agreement by way of a will, and was registered, the 
respondent claimed an interest in the half of the joint 
family property. 

The facts appear from the judgement of the 
Judicial Committee. The trial Judge made a decree 
dismissing the suit, and that decree was affirmed by 
the High Court. 

The learned Judges (Hears, C. J. and Banerji, 
J.) were of opinion that the document was valid as 
a joint will, the brothers being the sole members of 
the joint family; and that in any case it was effectual 
as a mutual agreement for good consideration, each 
party giving up the possibility of his surviving the 
other. The judgement of the High Court is reported 
at I. L. R., 45 All., 245. 

1926. February 15, 16. Sir George Lowndes 
. . K. C. and E. B. Raikes for the appellant: The 

. 'I document of June 5, 1916 was of no effect. A 

’ member of a Mitakshara joint family cannot dispose 

' I ! of his interest by will : Vitla Button v. Yamenamma 

! ^ C (1) approved by the Privy Council in Lakshman 'Dada 

^ Naik V. Ram Chandra Dada Naik (2). There cannot 

: be a joint will which operates as a joint conveyance 

i ^ ‘^1, ' ■ of joint Hindu property. Reference was made to 

' ; Jarman on Wills, 6th edition, page 41, and Earl of 

Darlington v. Pulteney (3). If the document was a 
will it was revocable by either party, and was revoked 
by the appellant. The High Court relied on an 
observation in the judgement of the Board in Munshi 
Indar Sahai v. Eunwar SMam Bahadur (4). The 
observation was, however, ohiter and there was no 
discussion as to the law. The record in that case 

(1) (1874) 8 Mad. H.G.R., 6. 

(2) (1880) I.L.R., 5 Bom., 48: L.R., 7 I.A., 181, 194. 

(3) 0775) 1 Cowp. 260, 268. (4) (1912) 17 C.W.N., 509. .511. 
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shows that the property was originally .self-acquired, 
and there was an alleged agreement that it should l^e 
treated as not being joint property. The judgement t* 
in Suraj Btinsi Koer v. Sheo Persai Singh (1), shows 
that the power of a member of a joint family to 
dispose of the share to which lie would be entitled on 
partition is something grafted on Hindu law, and 
the principle is not to be extended. The document 
was not effective as a family settlement. Neither 
party had any share in the property, only a right to 
partition. Further, the document attempts to create 
a devolution unknown to Hindu law and is there- 
fore void under the Tagore case (2). It attempts not 
only to give an estate to the widows but also to the 
daughters and daughters’ -sons. Hindu law does not 
recognize property which is partly joint and phrtly 
separate. Eeference was also made to Mayne’s 
Hindu Law, paras. 424, 563. and (9th edition.) 
para. 417 and to Subharami Reddi v. Ramarnma (3). 

'Dunne K. C. and Duhe for the respondent : — 

The document Avas effectiA'e as a family settlement 
made Avith tlie con^eiif of all tlie co-owners. Not 
only was the appellant a party to the settlement but 
effect was given to it by mutation of names. The 
view upon whicTi the observation in Munxhi Indnr 
Saha! v. Knmrar Shiam Bahadur (4) was based was 
correct; it is not conceivable that the point was over- 
looked. The owners of the complete interest in the 
]iroperty of a Mitakshara joint family can dispose of 
the whole property inter rivoe : Deendyal Lall v. 
Jngdeep Narain Singh '"5); Sadahnrt Prasad Sahu r. 
Foolbash Koer (6). In Subharami Reddi v. Ram- 
amma (3) there was no consent. 

(1) (1679) I.L.R.. r> Calc., IIS: L.R., fi I.A„ 

(2) nb721 Tj. R., LA.. Supp., 47. 

l.y (19201 T.L.R.. 43 ’Mad.. S24. (41 (1912i 17 C-WAN., (HO. .Ml. 

(51 flSTTl T.L.l;.. a fa!c., 19^: L.K,. 4 l A.. 247, 2.'>2. 

Mil OKCft, ;l IVnff. L. H., (K.B.l 31, 
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1926 _ The decision of the High Court was carefully 
limited to preserve the right of the widow under the 
“T* document, and did not preclude other rights which 
arise. 

Eeference was also made to Mayne’s Hindu Law, 
paras. 345, 353, 354. 

Sir George Lowndes K. C. replied. 

March, 25. The judgement of their Lordships 
was delivered by Sir John Edge : 

This is an appeal from a decree, dated the 21st 
November, 1922, of the High Court at Allahabad, 
which confirmed a decree, dated the 18th July, 1919, 
of the Subordinate Judge of Meerut by which the suit 
had been dismissed. 

The suit had been instituted in the court of the 
Subordinate Judge on the 5th June, 1918, and by the 
plaint in it the three following declarations were 
claimed : — 

(a) The will, dated 5th of June, 1915, and registered on 
the 9th of June, 1915, executed by the plaintiff and Baldeo 
Sahai, deceased, on account of its being against the rules of 
succession under the Hindu Law , is absolutely invalid and 
null and void and it has no effect upon the right of survivor- 
ship of the plaintiff in respect of the estate, business, the 
zamindari, landed and house properties, etc., of all kinds, 
belonging to the joint Hindu family. 

(b) Defendant No. 1 now has and defendants Nos. 2 to 5 
will in future have no right of any kind in respect of the 
estate, business and zamindari properties, etc., given in relief 
fa). 

(c) The plaintiff is the owner in possession of the entire 
estate, business and zamindari properties, etc., given in 
relief (a). 

The document in respect of which the declara- 
tions are claimed is described in the plaint as a joint 
will of Baldeo Sahai and the plaintiff Seth Lakhmi 
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Chand, and is in the written statement of Musammat 
Anandi, the first and principal defendant, described 
as an ekrarnama, that is, an agreement. t. 

Anaubi, 

The parties to the document in question were and 
the parties to the suit are Hindus, by caste Brahman 
Bohra, subject to the law of the Mitakshara, of the 
school of Benares. The document in question was 
Avritten by one Ram Chandar Sahai of Kathauli on 
stamped paper which had been purchased by Baldeo 
Sahai on the 5th of June, 1915. and was signed and 
executed on the same day by Baldeo Sahai and his 
younger brother Lakhmi Chand, the plaintiff, in the 
presence of five men who signed the document as 
Avitnesses. It was presented for registration on the 
8th of June, 1915, at the office of the Sub-Registrar 
of Jan.sath, in the district of Muzaffamagar, by 
Lakhmi Chand, who having admitted in the presence 
of the Sub-Registrar the execution and completion of 
the document, it Avas registered on the 9th of June, 

1915. by the Sub-Registrar. 

Baldeo Saliai died on the lOth of June, 1915. He 
had had by a first Avife. aaRo had died before the 5th 
of June, 1915, a daughter, aa^o was then dead and had 
left three minor sons AAdio Avere living on the 5th of 
! June, 1915. and are the defendants 3. 4 and 5. Baldeo 

j Sahai left surviving him his .second Avife, Mtisaramat 

1 Anandi, who is the defendant 1, and an unmarried 

f daughter, wffio is defendant 2. Baldeo Sahai had no son 

f or other descendant of him. Lakhmi Chand had on the 

i 6th of June, 1915, fit’e daughters living, but no son. 

I' Baldeo Sahai and Lakhmi Chand were on the 5th of 

j June. 1915. and until the death of Lakhmi Chand on 

j the 10th of June, 1915, the sole co-shawrs in a joint 

Hindu family. Lakhmi Chand Avas then over 40 
vears of age. 
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The following is a copy of the document in 
question : — 

I, Pandit Baldeo Saliai, first party, and- I, Pandit 
Lakhmi Chand, second party, sons of Pandit Jagram Das, 
caste Bohra Brahman, residents and raises of qasba Khataiili/ 
district Mnzaffarnagar, do declare as follows : — 

(1) We, both the parties, are full brothers and are mem- 
bers of a joint Hindu family according to the Hindu Law. 
We are joint in the business relating to the estate, in zamin- 
dari property, field or house property, bonds, mortgage-deeds, 
notes-of-hand, promissory notes, money-lending business with 
tenants under account-books, and parole-debts, cash, gold and 
silver ornaments, conveyances, household goods and para- 
phernalia of the estate and all other things of every des- 
cription, of the value of lakhs of rupees. 

(2) None of us, the two members of the joint family, 
has any male issue, but w^e have female issue and a wife each. 

(3) As it has often been seen that disputes and litiga- 
tions have taken place among persons of property and wealth 
and their survivors, we, both the parties, in order to avoid 
future disputes, do, in a sound state of body and mind, of 
mr own accord and free-will, without the instance or instiga- 
tion of anyone else, make this declaration, which shall be 
binding on ourselves and our representatives, that in the 
event of one party dying without any male issue, the name 
of his wudow shall be entered in public papers, that the 
party remaining alive shall have no objection to the same, 
that if the surviving party has male issue, in that case, after 
the death of the wudow of the deceased party, the son or the 
sons of the other party shall be the owmer or owners of the 
entire estate, that the daughters or their sons shall have no 
right as against the son or sons of the other party, and that 
the widow of the deceased party shall have no right at any 
time to make any transfer wdiatsoever. 

(4) The daughters or their male issue shall be eiititled to 
the estate of their father only wiien both the parties die with- 
out any male issue. If any of the parties has any male issue, 
the female issue or the daughter’s sons of any of them, shall 
not get any property whatsoever. 
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( 5 ) The first party lias at present an unmarried daughter 

by his second wife and three iiiinor sons of his deceased LM,AMr 
daughter by his senior wife, since deceased, who shall be 
entitled to get equal shares in the estate subject to the con- a^wkdi, 
ditions given in paragrapli No. 4. If the said daughter also, 
w’ho is at present unmarried, does not give birth to any niaie 
issue, then the daughter's sons and not the irjenptk^rs of the 
family of the said ^ iinmarried) daughter’s husband, shall be 
entitled to the w'liole estate. 

(6) 1, the second party, have five daughters. They, and 
ill case of the death of any of them, her male is^iie, shall, 
subject to the conditions given in paragraph No. 4, be heirs 
to the estate in equal shares. If any of the daughters die 
without leaving any male issue, the ruemliers of the family 
of her husband shall iiave no right, but her share in the estate 
shall be divided niiiong the reiriaining daughters and their 
male issue in order. 


(7) If w^e, both the parties, at any time in our life, divide 
the estate by our mutual agreement or on account of any 
dispute, then this docninent shall not l>e binding on any party 
provided none of us has any male issue. If any of us shall 
have any male issue, he shall be tb:e owner of the enrire estate. 
The widows s'holl have only life-interest. Tlie daughter-;, 
their issue or suiy otlier party shall have no right to it. 

We. botli, the parties, liave, up to this time, been 
jointly 'luai, ailing all the estate affairs, and shall continue 
manage i" in the same:* way, provided no partitio.n take^ plat:*e. 
After tl'ie death of one party all managements relating to the 
estate sljall be made by the simivinu part^y. The wife of a 
deceased .party shall Iiave no right to get the property parti- 
tioned in the life of the other party, but shah, continue to get 
her share of tlie profit from the other party after deducting tl:e 
expenses relating to the estate. If the oilier party evades th^ 
payment of the profit , she shall be entitled to seek remedy in 
court only for recovery of profit. 

(9) The re-icleiice of os, lioth the parties, shall be separate 
in this w’ay that in enclosure Na. 65, situate in the abadi of 
bazar, qaska Khataiili, the party alive shall, let the. widow of 
the other part.y live in any. house she might choose, an.d sliall 
not turn her out of it, but the widow of the said deceased 
pnrtv shall havc^ right of easement and residence only to the 
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said house. She shall have no concern with other houses. 
The party alive shall be. at liberty to change the condition of 
the enclosure or to build a separate house for the female 
members of his house and take up his abode in it and have 
any of the houses or shops which exist in that enclosure as 
his sitting roorn. 

(10) Season fruits such as mango, etc., shall be given 
by the party alive to the "widow of the deceased party to the 
extent of about one-half (of the produce). 

(11) The parties have got this document written after 
mature deliberation and after having fully understood the 
contents thereof. They have admitted and accepted the same 
of their owm accord. None of the parties shall have any 
express or implied objections to this. We have, therefore, 
executed this agi-eemsnt by way of a will, in order that it 
may serve as evidence. 

2\Tofe : — ^Tn the 6th line of the 2nd page of this document, 
a mark is made and the wnrds, ‘situate in the abadi of bazar 
of qasba Khatauli ’ are w’ritten on the margin.” 

Signature of Baldeo Sahai, in autograph. 

Signature of Lakhmi Chand. 

It has been held by the Subordinate Judge and 
by the High Court in appeal that the document in 
question was a valid will of the two brothers. 
Whether it could operate as such will be presently 
considered. 

It is now desirable to consider what was the 
position on the 5th of June, 1915, before the document 
in question was executed. The property to which 
the suit relates was of considerable value ; it was 
valued for the purpose of Jurisdiction, as appears by 
the plaint, at Es. 1,00,000 (one lakh). Baldeo Sahai 
was seriously ill and was not expected to recover. If 
he died as a member of the joint family his widow 
would be entitled to maintenance only, and the Joint 
family property would vest in Lakhmi Chand by 
survivorship. If it could lawfully be agreed that the 
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widow, Musainmat Anandi, should on the death of 

Baldeo Sahai have and enioy an interest in a moietv 

. . * ^ Cbanb 

of the joint property equivalent to that of the widow y. 

of a sonless and separated Hindu, she would on the 
death of Baldeo Sahai be entitled for life as such 
widow to a moiety of all the profits of the immovable 
property, and to a moiety of all the profits of the 
movable property, which Ijelonged to the joint family. 

On the 5th of June, 1915, Baldeo Sahai could have 
separated from Lakhmi Chand by one word and 
would have been entitled to a partition of all the joint 
property and if he had separated, his widow. ^lusam- 
mat Anandi, would on his death be entitled for her 
life as the widow of a sonless and separated Hindu 
to a Hindu widow’s interest in the property, and on 
her death the property in wdiich she would have a 
Hindu widow’s interest would go to the person 
entitled to it on her death, who would not necessarily 
be Lakhmi Chand, or a descendant of him. There 
was some evidence that before the 5th of June. 1915, 

Baldeo Sahai was making preparation for a parti- 
tion. Imt tliat need not now lie considered, for as the 
fact was, Baldeo Sahai and Lakhmi Chand did not 
separate but remained joint until Baldeo Sahai died 
on the lOtli of June. 1915. But that the risk of a 
partition might at any moment occur and was in the 
contemplation of Baldeo Sahai and Lakhmi Chand . 
when they executed the document of the 5th of June. 

1915, is apparent from a perusal of that document. 

It is admitted in the plaint that Baldeo Sahai 
fell seriously ill and desired ‘ ‘ that after his death 
the name of bis widow, defendant No. 1, should be 
entered in respect of his share in the joint property, 
and that after the death of the said widow his share 
in the property should de%'Olve upon his daughter and 
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19-26 daughter’s sons, ” and that a document to effect that 
lakhmi object should be executed, and that the plaintiff and 
Baldeo Sahai jointly executed the document in ques- 
tion “ by way of a will.” Baldeo Sahai could, from 
a legal point of view, have no interest in the joint 
property after he died. His interest in the joint pro- 
perty terminated with his life. What was meant by 
” his share in the joint property ” was a moiety of 
the joint property which he would have had on. a 
partition. After Baldeo Sahai s death Lakhmi 
Chand entered the name of Musammat Anandi in the 
revenue papers in respect of a moiety of the zamindari 
property. 

The document in question could not, however, 
operate as a will. In Vitla Butten v. Y amenaTnreia 
(1), the High Court at Madras held that a will by 
a member of a joint Hindu family of his co-sharer s 
interest was not a valid devise. In Lcikshmcm Dcda 
Naik V. Ram Chandra Dada Naik (2), the Board, 
referring to that case, stated that ; — 

“ Its ” (the High Court’s') “ reasons for making dis- 
tinction between a gift and a devise are that the co-parcener s 
power of alienation is founded on his right to a partition ; that 
that right dies with him; and that, the title of his co-sharers 
by survivorship lesting in them at the moment of his death, 
there remains nothing upon which the will can operate. 

It was held by the Board in Brijraj Singh v. 
Sheodan Singh (3), that a will, which did not operate 
as a will at all, was good evidence of a family 
arrangement contemporaneously made and acted 
upon by all the parties. In the present case their 
Lordships hold that the document of the 5th of June, 
1915, is good evidence of a mutual agreement by 
Baldeo Sahai and Lakhmi Chand. What interest 
Musammat Anandi took under that mutual agreement 

ri) (1874) 8 Mad. H.C.R., 6. 

(2) (1880) I.Ij.R., S Bom., 48, 62; Ij.E., 7 I.A., 181, 194 
(3) (1913) I.L.E., 35 All., 8 37; L.E., 40 I.A., 161 
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is the only question which their Lordships need 
consider. i-^khvi 

Chan'i> 

It is well established law that a co-sharer in a . .f- 
Mitakshara joint family without having obtained 
partition can with the consent of all his co-sharers 
mortgage or charge the .share to which he would be 
entitled on a partition of the joint family property, 
but the consent of all the co-sharers must be obtained, 
and as pointed out by Sir Johx Wallis. C. J., in 
Subbarami Reddi v. Ramamma ( 1 ), a father who is a 
co-sharer with a minor son cannot give such a con.sent 
for his minor son. 

Their Lordships have come to the conclusion that 
the right of a co-sharer in a Mitakshara joint family 
property, who has obtained the consent of his co- 
sharers to charge his undivided share for his own 4 . 

separate purposes has long been recognized. | 

In 1869 in Sadabart Prasad Sahn v. Foolbash ^ 

Koer (2), which related to a Hindu joint family 
governed by the law of the ^Mitakshara. Sir B.\i:xes , 

Peacock, C.J., in delivering the judgement of a Full 
Bench of the Calcutta High Court, consisting of 
himself and Kemp. L. S. Jack, son. Macpherson and 
CtLOYer, JJ., held that a member of a joint Hindu 
family had no authority, without the consent of hi.s 
co-sharer.s. to mortgage his undivided .Jiare in a 
portion of the joint property, in order to raise money 
on his own account and not for the benefit of the 
joint family. That implies that with the consent of 
all his co-sharers a member of a Hindu joint family 
can grant for his own purposes a valid mortgage of 
so much of the joint family property as would not 
exceed his share on partition. That principle that a 
member of a Hindu joint family can. with the consent 

(1) (1S20) I.L.R., 43 Mail., 824 (2) (18621 5 Ben;. L R,, .31. 
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of Ms co-sharers, charge for his own purposes the 
share in the joint family property which would come 
to him on a partition has been recognized by the Board 
in Baijnath Prasad Singh v. Tej Bali Singh (1), and 
cannot now be questioned as a principle of Hindu law. 
It appears to their Lordships that the same principle 
of the effect of the consent by the co-sharer applies in 
the present case and that Baldeo feahai and Lakhrai 
Chand w’’ero competent to agree and did agree that 
Musammat Anandi should, on the death of Baldeo 
Singh, have and enjoy for her life an interest in a 
moiety of the joint property equivalent to the interest 
which the widow of a sonless and separated Hindu 
would have in her deceased husband’s estate, and that 
the interest which she obtained by the mutual agree- 
ment of Baldeo Sahai and Lakhmi Chand should con- 
for her benefit for her life, notwithstanding the 
birth, if it should happen, of “ male issue ” to 
Lakhmi Chand. 

Their Lordships will humbly advise His Majesty 
that plaintiff is not entitled to any of the declarations 
claimed in the plaint, that the appeal should be dis- 
missed with costs, and that the right of the person 
or persons who may claim to succeed the defendant 
Musammat Anandi on her death must be determined, 
if disputed, when the occasion arises, and not in this 
suit. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitors for respondents : H. S. L. Polah. 

(1) (1921) I.L.E., 48 All., 228, 244, L.E., 48 I.A., 195, 312. 
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Before Mr. Justice Dalai and Mr. Justice Boys 
EMPEEOE EAFI-UZ-ZAMAN KHAX 

AND TWO OTHERS.*' 

Criminal Procedure Code, section 2W~Joi}it trial— Perjury 

— Shnikir statements made by three witmsscs in same 

case irifh one objecC—' Same tramactionC 

At a trial arising out of a communal riot, three witnesses 
(Muhammadans) gave almost identical, and false, accounts 
as to the manner in which a certain Muhammadan met his 
death at the hands of PJindiis. Subsequently they were 
jointly tried for j^erjury. 

Held that, whether or not there was community of 
purpose in the sense of conspkacy amongst the accused, there 
was identity of purpose, and the acts of the accused were 
committed in the course of the same transaction. Having 
regard, therefore, to section 239 of the Code of Criminal Fro- 
cedore, their joint trial was not illegal. 

In this ease three persons w’ho had been Yvitnesse.s 
in a case arising out of a communal riot ^vere com- 
iiiitted for trial on charges under section 193 of the 
Indian Penal Code. 

The stateiiieiits made l)v each of the accused were 

practically the same and related to the itianner in 
which a certain Muliammadau was killed by Hindus. 
I'hough committed separately, the three accused were 
tried together by the same jury, and ^Ye^e convicted. 
They appealed to the High Court, and practicaily the 
sole ground of appeal was that the trial was illegal 
inasmuch as there were three separate offences and the 
accused ought to have Ijeen tried separately. 

Mr. Mvhamwad Humin and Mr. Akhtar Htisaiv 
KItai:. for the appellant.s. 

^'CrinuiKii Appeal Nos. 747, 748 r-nd 749 -of ■■from order® of 
C. Hiiater, Sessions Jud^e of Allaliabad, dated, tire 3lit , o-f Aug'ust, 
1925. 
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1^25 The Government Pleader (Mr. Sankar Saran), 

empeeob fQr the Crown. 

Sr Munshi ShmibJm Nath Seth, for the complainant. 

The judgement of the Court (Dalal and Boys, 
JJ.,), after stating the facts and the manner in which 
the trial in the court of session had been conducted, 
thus continued : — 

The procedure actually followed by the Judge 
•was clearly adopted in an attempt to save public 
time and money, and counsel for the appellants has 
wholly failed to prove, has almost even failed to 
suggest, that that procedure was protested against in 
■any way whatever or at any stage whatever. There 
are, however, only two methods provided by law for 
conducting a trial or trials in such cases as these. 
Either the trials must be separate if the law requires 
them to be separate or they may be and ordinarily will 
be joint, if the law permits them to be ]oint, unless 
for some particular reason the learned Judge considers 
that the trials should be held separately. It is very 
dangerous and not in accordance with law for a 
Judge, with the very best intentions, to follow some 
procedure which is really neither one nor the other of 
the two procedures provided by law. 

* * * * * 

We hold that these particular proceedings 
amounted in effect to a joint trial. A decision in 
every case of this nature must of necessity depend 
upon its particular facts. 

The next question for decision is whether a joint 
trial was permissible in this case and the answer to 
this question depends upon the application of the law 
"to the particular facts. Section 239 of the Code of 
Criminal Procedure says in the material clauses of 
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that section : ‘ ‘ The f olloAving persons may be charged 
and tried together, namely 

(a) persons accused of the same offence com- 
mitted in the course of the same trans- 
action ; 

(&) persons accused of different offences com- 
mitted in the course of the same trans- 
action.’’ 

It is clear that the accused committed the same 
offence, namelj', an offence in each case under section 
193 of the Indian Penal Code. This point has not 
even been argued by counsel for the appellants and it 
could not be argued. The only question then that 
remains is whether these offences were committed in 
the course of the same transaction. Here again the 
circumstances in different cases may vary to an infinite 
degr^. In the present case Ave find three accused 
persons, witnesses on the .same side in a case of 
communal riot, all giving evidence on the same point 
and to the .same effect, to proA'e the same fact, viz : 
the manner in Avliich a certain man met his death. We 
haA'e no hesitation in holding that this evidence in 
the case of the three Avitnesses Avas given in the course 
of the same transaction. When the facts are stated 
as we haA'e aboA'e stated them, there is to our minds 
hardly room for argument. There was the most 
obvious identity of purpose and that alone in thp 
circumstances of this case is, to our minds, sufficient. 

We prefer the phrase “identity of purpose” 
to the phrase “ community of purpose.” The latter 
phrase is ambiguous in that it may mean only “iden- 
tity of purpose” or it may suggest that the purpose of 
each was not only the .same but was known to the 
others, or in other AA’ords, “conspiracy.” We do 


1925 


KaFI'UZ- 

Zamasj 






328 


THE INDIAN LAW REPORTS, [vOL. XL VIII. 



Emperor 


Eafi-uz- 

Zaman 

Khan. 


not consider “ conspiracy ” in any way a necessary 
element, though, if it is present, its presence will be 
a further element supporting a finding that the 
offences were committed in the same transaction. It 
is clear that the framers of the Code of Criminal 
Procedure could never have had in mind the necessity 
for any proof of conspiracy before the terms of 
section 239 could be applied. There is nothing 
requiring any element of conspiracy indicated by 
section 239. Further, that section has been in the 
Code for a very large number of years, if not from 
its actual inception, and certainly long before sec- 
tions 120A and 120B were added to the Indian Penal 
Code. We have to look to section 239, and to sec- 
tion 239 only. If the several acts of the accused were 
committed in the same transaction there is an end of 
the matter; there can legally and properly be a joint 
trial. 

We may add that much confusion appears to us 
to have arisen in regard to this type of case owing 
to a failure to distinguish between different acts of 
the accused and different transactions. The act of 
each accused may be wholly independent of the act 
of the other and in that sense there may be no com- 
munity whatever; but there may still be community 
of purpose in the sense of identity of purpose and the 
acts committed in the same transaction. In this case 
there cannot be a shadow of a doubt that there was 
identity of purpose, and further, in the circum- 
stances of this case, no reasonable man could believe 
that there was not in fact also community of purpose 
in the sense of a conspiracy or prior consultation. 
In either view we are satisfied that the offences of the 
three accused were committed in the same transaction 
and that therefore under section 239 of the Code of 
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Criminal Procedure a joint trial was legal. The 
appellants contend, and we have also held, that in ekpbbob 
effect the trial was a joint trial. bah-ttz- 

The appeal^ therefore, fail and are dismissed. 

Appeals dismissed. 

MISCELLANEOUS CIVIL. 


Before Sir Grhntcood Mears, Knight, Chief Justice, and 
Mr. Justice Lindsay. 

BHAG-WATI DAYAL (Applicant; t. DHAX KUNWAE 

AND ANOTHER (OPPOSITE PAETTBS).* 

Civil Procedure Code, section 109 — .Appeal to His Majesty in 
Council — Interlocutory order — Test of appecdahility. 
Appeals on matters interlocutory in their nature should 
be allowed to be preferred to His Majesty in Council only 
when their decision will practically put an end to the 
litigation and finally decide the rights of the parties. Sajjad 
Ali Khan v. Ishaq Khan (1), Shankar Bharati v. Narsinha 
Bhatati (2) and Dnnhy v. Tafazzul Husain referred to. 

The facts of this case sufficiently appear from 
the judgement' “of the Court. 

Maulvi Iqhal Ahmad and Munshi Baleshicafi 
Prasad, for the appellant. 

Babu SailaTiath Maker ji, for the respondents. 

Me.ars, C. J. and Lindsay, J. : — This is an 
application by Bhagwati Dayal for leave to appeal 
to His Majesty in Council in consequence of the 
reversal by this Court of the decision of the Subordi- 
nate Judge, who allowed a compromise bet-ween the 
parties. 

The plaintiff brought a suit on the allegation 
that he had lieen adopted in 1916 by Musamraat Dhan 
Kunwar, defendant, under a verbal authority gh-en 
by her deceased husband, Salig Earn. Another 

^ Privv Council Appeal Ko. 37 of 1925. - 
(1) (1919) I-Ii.B., 42 AH., 174. m (1922) 47 Bom,. IW 

(3) (1916) 45 Indian Cases, m. 
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.defendant who was impleaded was Ajudhia Prasad, 
he having obtained a mortgage on some of Salig 
Ram’s property. After both the defendants had 
filed separate written statements denying the alleged 
adoption the parties were said to have come to a 
compromise, which was evidenced by a docuiuent 
dated the 6th of August 1923, registered on the Hth 
of August. In the ordinary course the Subordinate 
Judge issued a commission for verification of the 
deed by the pardanashin lady, Musammat Dhan 
Kunwar, and she denied any knowledge of the com- 
promise. The learned Subordinate Judge came to 
the opinion that in point of fact the lady had entered 
into the compromise well knowing it to be the com- 
promise of the suit and having adequate and proper 
advice and protection from people who surrounded 
her. The learned Subordinate Judge therefore 
passed a decree in the terms of the compromise. 

From that order by which the compromise was 
to be recorded the lady appealed, and a Bench of 
this Court came to the conclusion that although in 
fact the thumb impression was that of the lady, the 
document was not fully explained to her, that she did 
not undcistand its nature, nor had she independent 
advice, and thereupon they set aside the order of the 
learned Subordinate Judge. 

The value of the subject matter of the suit and 
the value for the purposes of the proposed appeal to 
His Majesty in Council is in excess of Rs. 10,000 ; and 
the contention of Mr. Iqbal Ahmad, who appears for 
the alleged adopted son, Bhagwati Dayal, is that the 
order of this High Court is appealable to the Privy 

Council. It happens that there is a decision ■ 

Shankar Bharati v. Narsinha Bharati (1)— where in 
fact the exact question arose. Shah, A. C. J. and 

(1) (1922) I.L.R., 47 Bcim., 106. 
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Crump. J.. came to the conclusion, on slightly differ- 

eitt reasonings, that the order bv which a court set 

~ ^ .OAfAl 

aside a compromise was an interlocutory and not a 
final order. Mr. Justice Crump said in the course of Kcnwab 
liis judgement : — “ All that this order d'les is to 
decide that the manner in which the lower court dis- 
posed of the suit was incorrect, and that the suit must 
be disposed of on the merits, and not upon a certain 
compromise. I cannot see myself that this is in 
any sense a final order. I take the word “ final ” to 
be used in its ordinary sense, and therefore to mean 
an order which puts to an end a litigation between 
parties, or at all events disposes so substantially of the 
matters in i.ssue between them as to leave only sub- 
ordinate or ancillary matters for decision.” 

There is also a decision of this Court in Sajjad 
Ali Khan v. Ishaq Khan (1), in which a Bench, 
having considered all the authorities and especially 
having had regard to a decision of the Patna High 
Court in the case of G. P. DanKy v. Tafazml Husain 
i'2), concluded the judgement as follows : — “ All of 
these cases are conveniently grouped up in the Patna 
decision and there is thus an uniform con.sensus of 
opinion that appeals on matters interlocutory in 
their nature should be allowed to be preferred to His 
Majesty in Council only when their decision will 
practically put an end to the litigation and finally 
decide the rights of the parties ”. We think that is 
the test which ought to be applied and in this case it 
is obvious that the decision of their Lordships of the 
Privy Council would, in one event only, finally decide 
the rights of one party, and in the other it -would 
throw the whole matter open for the trial w-hich has 
never yet l>een held upon the merits of the action. 

(1) (1919) I.L.R., 42 All., 174. «) U916) 46 Tni3i«n Csm, 290 
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are therefore of opinion that this matter is not 
* dayTl” appealable to His Majestjr in Council and this appli- 


UHAN 

KliyWAR. 


cation must be dismissed with costs. 


A'pplication dismissed^ 
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Before Mr. Justice Daniels. 

- OHOTEY LAL (Plainkfp) v. GIEEAJ KISHOEE and- 
ANOTHER (Defendants).* 

Act No. II of 1899 (Indian Stamp Act), section 40 — ^Hundi— 

Stamp — ^Hundi bearing a one anna stamp which has not 

been cancelled. 

A hundi which is chargeable with a duty of one anna is 
not receivable in evidence if the stamp which it bears has not 
been cancelled, nor can the provisions of section 40 of the 
Indian Stamp Act, 1899, be called in aid to cure the defect. 
Girdhari Das v. Jagan Nath (1) distinguished. 

This was an application in revision against a 
decree of a Court of Small Causes in a suit based upon 
a hundi. The facts of the case, so far as they are 
necessary for the purposes of this report, appear 
from the judgement of the Court. 

Dr. N. C . Vaish, for the applicant. 

Munshi Narain Prasad Ashthana, for the 
opposite parties. 

Daniels, J . ; — The view taken by the court below 
in this case is correct. The plaintiff sued on a hundH 
bearing a one-anna stamp which was not cancelled. 
On the case coming before the Judge of the Small 
Cause Court he held quite rightly that the hundi was 
not receivable in evidence under the provisions of the 
Stamp Act and he impounded it and sent it to the 
Collecto r . The Collector imposed a penalty and 

* Civil Eevision No. 142 of 1925 
(1) (1880) 3 Ail., 115. 
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improperly endorsed the document as sufficiently - 

stamped, presumably purporting to act under section 
40 of the Act. Section 40 expressly excludes instru- gibba.i 
ments chargeable with a duty of one anna. The 
Collector’s certificate therefore was not a certificate 
given in accordance with the provisions of the section, 
and the conclusive presumption laid down in sub- 
section (2) does not apply to it. I have been pressed 
with the ruling in Girdhari Das v. Jagan Nath (1) 
but that was a case in which the document was volun- 
tarily brought to the Collector to have the stamp duty 
appraised under a provision which corresponds to 
section 31 of the present Stamp Act. The provisions 
applicable are not identical with those of section 40. 

It has also been urged that under s^tion 126 of the 
Negotiable Instruments Act it was not open to the 
opposite party to contest the validity of the deed, bat 
the condition precedent to the application of section 
120 is that there must he a properlv stamped bill of 
exchange before the court, at which the court is 
entitled to look. An unstamped document, unless 
it is admissible under some special provision of law, 
is mere waste paper for the purpose of judicial pro- 
ceedings. The third plea raised is that the plaintiff 
ought to have been allowed to sue for the debt in- 
dependently of the hundi, but in this case his cause 
of action as set out in the plaint was based on the 
hundi and on that alone. I therefore dismiss this 
application with costs. 

Application dismissed. 

a) (1880) I.L.B., 3 All.. U6. 
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FULL BENCH. 


Before ?.ir. Justice Lindsay, Mr. JusJ^e Sulaiman and 
Mr. Justice Mukerji. 

CHUEYA AND OTHEES (PLAINTIFFS) V. BANESHWAE 
(Defendant).* 

Civil Procedure Code, order XXII — Abatement — Application 
to revive suit which has abated — Limitation — Act 
No. IX of 1908 (Indian Limitation Act), schedule I, 
article 171. 

The abatement of a suit or an appeal is an automatic 
process, and in order to work an abatement in either case 
no order of the court is required. Gujrati v. Sital Misir (1) 
overruled. Lachmi Narain v. Muhammad Yusuf (2), ap- 
proved. Secretary of State for India in Council v. Jawahir 
Lai (3), referred to. 

The facts of this case were as follows : — 

A suit was brought for ejectment against three 
defendants. Baneshwar was defendant No. 3 and was 
not related to the other defendants. The plaintiffs’ 
case was that they were occupancy tenants of certain 
plots, that defendants Nos. 1 and 2 were their sub- 
tenants and that defendant No. 3 was the sub-tenant 
of the defendants’ sub-tenants. The court of first 
instance dismissed the suit, but on appeal the District 
Judge decreed the claim on the 23rd of December,. 
1921. A second appeal to the High Court was pre- 
ferred by Baneshwar, defendant No. 3, and was 
allowed, and it was ordered that the memorandum of 
appeal presented in the court of the District Judge 
should be returned to the respondent for presentation 
to the proper court. A Letters Patent Appeal was 
filed by the plaintiffs against this order. As a matter 
of fact the defendant Baneshwar had died oil the 28th 

■* Miscellaneons Case No. 266 of 1916. 

(1) (1922) I.L.R., 44 All., 469. (2) (1920) I.L.R., 42 AIL, 640. 

(8) (1914) I.L.E., 36 AIL, 286. 
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of February, 1924, while the appeal was pending. 
but this fact was not brought to the notice of the Chctsa 
B ench hearing the Letters Patent Appeal, which baxeshwah. 
allowed the appeal and restored the decree of the 
District Judge. 

When the plaintiffs pr(X?eeded to execute their 
decree against the defendants, including Bane.shwar, 
an objection was filed by the heirs of Baneshwar on 
the 5th of January, 1925, to the effect that Bane.shwar 
having died before the decision of the Letters Patent 
Appeal, the decree was not binding on them. The 
plaintiffs accordingly filed two applications, one 
praying that the appeal may l^e declared to have 
abated as against Baneshwar. the other praying 
that the appeal might be restored to its original 
number and the names of his two sons be brought on 
the record as respondents. Their allegation was that 
they became aware of the death of Baneshwar only 
when objections were filed on the 5th of January, 

1925. and they made further inquiries in the village. 

On the other hand the allegation on l>ehalf of the 
opposite party was that the applicants were fully 
aware of the death of Baneshwar even long before the 
5th of January. 1925. 

A preliminary objection to the hearing of these 
applications was taken that they were barred by time. 

It was urged that the abatement of the appeal took, 
place on the expiry of 90 days from the 28th of Feb- 
ruary, 1924, when Baneshwar died, and that no 
application for setting aside the abatement having 
b^n made within 60 days of the said expiry, the 
present applications were barred by time. On the 
other hand the learned vakil for the applicants relies 
on the case of Giijrati v. Sltal Misir (1) and urges 
that it was necessary to pass an order of abatement 
tefore the appeal could abate, and that, inasmuch as 

(1) (1922) LIj.B.. 44 All., 459. 
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, no order of abatement has yet been passed, time 
under article I7l of the Indian Limitation Act has 
not yet begun to run against them. 

The Bench before which these applications were 
laid, having doubts as to the soundness of the ruling in 
Gujrati v. Sital Misir (1), directed the papers to be 
laid before the Hon’ble Chief Justice for consideration 
whether the matter should or should not be referred 
to a Full Bench. The case was accordingly laid 
before a Full Bench. 

Munshi Shiva Prasad Sinha for Babu Sailanath 
Milker ji, for the applicants. 

Pandit Vma Shankar Bajpai, for the opposite 
party. 

The following judgements were delivered ; — 

Lindsay, J : — This case has been referred to a 
Full Bench in order to obtain a pronouncement as to 
whether the case of Gujrati v. Sital Misir (1), was 
rightly decided. This question is connected with the 
question of the proper interpretation of certain ex- 
pressions to be found in order XXII of the Code of 
Civil Procedure. 

That order deals with what is to happen to suits 
in cases of the death, marriage and insolvency of 
parties, and in general terms the order declares that 
on the happening of certain events the suit abates. 
This procedure is also made applicable to appeals by 
virtue of rule 11 of order XXII, so that, under the 
order in question it is possible for either a suit or an 
appeal to abate. 

When a suit or appeal abates under the or4er, 
rule 9 lays down a procedure by way of revivor, and 
if that procedure is followed the suit or appeal which 
has .abated and, so to speak, become dead is revived, 
a) (1922) I.n.R., 44 AH., 469. 
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The question upon which there has been a eonsi- 
derable difference of judicial opinion in this Court is 
whether, before a suit abates, it is necessary for the B-tKESHxrAR. 
court to pass what has been called an order for abate- 
ment, that is to say, the question is whether a suit Lind*ay, j. 
abates automatically or whether in order to bring 
about abatement it is necessary that the court should 
pass an order to that effect. 

It seems to me on a studv of the lansruawe of order 
XXII that it is impossible to contend that there is 
any need for a court to pass what is called an order 
for abatement; for, in my opinion, abatement is an 
automatic proceeding and results from the happening 
of certain events which are mentioned in order XXII. 

That was the view which was taken also by Mr. 

Justice Walsh in the case of Lackmi Narain v. 
Muhammad Yusuf (1). 

It seems, however, that this judgement was over- 
ruled by the Bench decision which we are now consi- 
dering, namely, the decision in I.L.R,. 44 All. 4a9. 

There two learned Judges of this Court said as follows 
at page 461 of the report ; — 

‘ ‘ It seems to us that the point is concluded by the decision, 
in Secretary of State for India v. Jarcahir Lai (2), and we 
think that that decision was correct. In order XXII, rule 9 
(2), it is stated that the plaintiff may apply for an order to 
set aside the abatement or dismissal. It is quite obvious 
that a suit cannot be dismissed atitomatically. It seems to 
ns, therefore, that a formal order declaring that a suit or 
appeal has abated is necessary before an application under this 
rule can be entertained.” 

All I can say is that with great respect I am un- 
able to follow the opinion of the two learned Judges. 

It is certainly true that there can be no automatic 
dismissal of a suit under order XXII. The only 



(1) (1920) I.L.E., 42 AS., 540. 


<2) (1914j I.L.E., 36 AIL, 235. 
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provision for dismissal of a suit under this order is 
to be found in rule 8(2). The case which is there 
contemplated is one in which the plaintiff has become 
insolvent, and under rule 8(2) the defendant may 
■ apply to the court for the dismissal of the suit on the 
ground of the plaintiff’s insolvency. On that appli- 
cation being made the court may make an order dis- 
missing the suit. Quite clearly there can be no auto- 
matic dismissal, for, as has just been pointed out, this 
dismissal must result from an application made by the 
defendant. But it does not follow that, because a suit 
may not be dismissed automatically, the suit does not 
abate automatically. On the contrary, it seems clear 
in every way that abatement in the case of a suit 
or appeal is an automatic proceeding and that for the 
purpose of producing what is described as the condi- 
tion of abatement no order of the court is necessary. 
It does indeed happen in practice that courts do 
declare that a suit or appeal has abated, but in making- 
this declaration they are merely recording a fact ■T;vhich 
has happened in law and the abatement does not result 
in any way from the making of the order. The order- 
is merely a declaration of an existing fact. 

With regard to the case of Secretary of State for 
India in Council v. Jawahir Lai (1), which is cited as 
an authority by the learned Judges who decided the- 
case reported in I. L. R., 44 All., referred to above, 
I am of opinion that this decision does not lay down 
that it is necessary that the court should pass a formal 
order to bring about the abatement of a suit or appeal. 
It is quite true that certain expressions in the judge- 
ment in that case as also in the referring order might 
lead one to suppose that the making of a formal order- 
■vras necessary. For example, in the referring order- 

of PiGGOTT, J., we find the following: — “ An order 
(1) (1914) I.L.E., 36 -Ml., 235. ^ 


tipplicciitioii. ill disposing of tli6 chsc tlio t 

learned Judges wlio decided the reference say that ^ 
iiia\ , alter tiie dfcicm* ox a.ua'iernent lias ueen iiass 
apply to have it set aside on the sfround that he \ 
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time allowed bv law. the appeal must abate,” 

However that may be, it seems to me perfectly 
clear that the abatement of a suit or appeal is an 
automatic process and that in order to work an abate- 
ment in either case no order of the court is required. 

Some of the confusion which has attended the 
discussion of this question has probably arisen from 
the fact that under the Code of Civil Proc-edure. Act 
Xo. XIY of 1882. there were certain sections which 
declared that an order for abatement of a suit might 
he passed by the court. 1 may refer in this connec- 
tion to section 366 of Act Xo. XIV of 18S2. Sec- 
tion 371 also provided certain procedure by which an 
order for abatement could be set aside. It i.s also 
pertinent to notice in this connection that, under the 
Limitation Act of 1877, article 171 provided a periixl 
of sixty days for applications made under section 371 
of the Code of Civil Procedure for an order “ to set 
aside an order for abatement.” and the period of sixty 
days was declared to loegin to run from the date of 
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the order for abatement or dismissal. This period of 

chotia lim^itation was obviously so framed because of the 
-Ba.Whwae language of section 371, which, as I have already 
said, provided for the setting aside of an order for 
abatement. 

If we turn now to Act No. IX of 1908, which was 
passed in the same year as the present Code of Civil 
Procedure, we find that article 171 is couched in 
different language. The article provides a period of 
sixty days for an application under the Code of Civil 
Procedure, 1908, for an order to set aside an abate- 
ment (not to set aside an order for abatement), and the 
period of ^xty days begins to run not from the date 
of any order of abatement but from the date of the 
abatement. 

I am satisfied, therefore, that the decision in 
I.L.R., 44 All., 459, is not a correct decision and ought 
to be overruled. In my opinion the correct law was 
laid down in the judgement above referred to, whiqh is 
reported in I. L. R., 42 All., 540. The true inter- 
pretation of order XXII is that in order to work the 
abatement of a suit qt appeal it is not necessary for 
the court to pass any order. 

SULAIMAN, J I fully agree. I would add that, 
according to the English practice (Order 17, rule 9), 
where any cause or matter “ becomes abated,’’ the 
solicitor for the plaintiff or person having the conduct 
of the cause or matter merely certifies the fact to the 
proper officer, who causes an entry thereof to be made 
in the Cause Book opposite to the name of such cause 
or matter. 

Mukerji, J J entirely agree. As an addi- 
tional reason I would re fer to the provision contained 
in sub-rule (3) of order XXII, rule 9. 



ALLAHABAD SERIES. 


341 


VOL. XLVIII.] 

By the Court. — The case can now be sent back 
again to the learned Judges who referred the above churt* 
matter to this Bench for opinion b..nebhw* 

On the return of the case, the following order was 
passed : — 

SUBAIMAX and Mukerji, JJ. .-—The Full Benoli 
having decided that an aiiplication for setting aside 
an abatement must be made within the period of sixty 
days from the actual abatement,' and not from the 
passing of an order declaring the abatement, we have 
to consider the application for substitution of names, 
on the merits. It is admitted that Baneshwar died on 
the 28th of February, 1924. The applicants’ case 
IS that they came to know of the death on the 5th' of 
January, 1925. The question is, admitting this datn 
to be true, whether they acted diligently in comincr 
before this Court with the application for substitm 
tion,^ The period allowed for an application foi' 
substitution is ninety days and the present ajiplication 
is beyond time, even if this period of ninety days is 
computed from the date of knowledge, namely the 5th 
of January, 1925. In the circumstances, we do not 
think that there was any diligence on the part of the 
plaintiffs appellants. 

We declare that the Letters Patent Appeal has 
abated. We set aside the order allowing the appeal 
and instead give the declaration aforesaid. We make 
no order as to costs. 

Order set aside. 
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REVISIONAL CIVIL. 

Before Mr. Justice Daniels. 

GANGAi DHAR, BAIJNATH (Opposite parts) v. BOMBAY, 
BARODA AND CENTRAL INDIA RAILWAY (Appli- 
cant).* 

Act No. IX of 1887 (Provincial Small Cause Courts Act), sec- 
tion VJ- -Application to set aside an ex parte decree— 
Deposit not made in time owing to closing of treasury. 

An application under .section 17 of the Provincial Small 
Cause Courts Act was presented on the last day of limitation 
accompanied by the necessary deposit. Owing, however, to 
the local treasury closing ea.r]ier than the hour when the tender 
was made the money was not paid in that day, but the next. 
Held that this was a sufficient compliance with the prowsions 
of the section. Munna Lai v. Radha Kishan (1) , referred to. 

The facts of this case, so far as they are necessary 
for the purposes of this report, appear from the judge- 
ment of the Court. 

Dr. N. C. Vaish, for the applicant. 

The opposite party was not represented. 

Daniels, J. — This is a revision under section 25 
of the Provincial Small Cause Courts Act. The ques- 
tion raised is whether there was a sufficient compli- 
ance with section 17 of that Act in presenting an 
application to set aside an ex 'parte decree. The 
application was presented on the last day of limita- 
tion at about 3 o’clock. It would appear from the 
judgement of the court below that it was accompanied 
hy a tender of the amount payable under section 17. 
but as no payments are passed by the treasury after 12 
o’clock in the day, the tender was not returned to the 
applicant or the money actually deposited in the 
treasury till the following day. I agree with the 
court below that this was a substantial compliance with 


* Chil BeYlsioTi No. 121 of 1925. 
(1) (1915) I.L.E., 37 AIL, 591, 
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the provisions of section 17. The applicant did __ 
everything that was possible for him to deposit the 
money at the time of presenting the application, and Bahx^th 
it was only owing to the particular rules in force of Bombay, 
the local treasury that it could not be deposited till 
next day. The principle of the ruling in Mnnna Lai 
V. Radka Kishan (1). relied on by the court below is bau-wat. 
applicable. I accordingly disniis.s the revision, but 
without costs as the resporiderii is unrepresented. 

R c ri-non m i.'-fied . 


APPETXATE CIVIL. 

Before Mr. Justice Dakl and Mr. Justice Boys. 1925 

Decembeft 

ALLAHABAD BANK LTD. , BAEEILLY (Dbcebe-holder) ii. 

T . BHAGrWAN DAS JOFABT and others (Jddoement- 
debtor).* 

Act No. V of 1920 (Provincial Insolvency Act), section 28 — 

Joint Hindu family — Father declared insolvent — Decree 
against father and sons prior to adjudication — What pro- 
perty vested in receiver — Erecution of decree. 

On an adjudication of a Hindu father as an insolvent 
under the Provincial Insolvency .\ct, 1920, the interest of the 
sons in the joint family property does not become vested in 
the receiver. Sat Narnin v. Behari Tjil t2''. followed. 

The facts of this case are fully set forth in the 
judgement of the Court. 

Dr. Kailas Nath Katju. for the appellant. 

Mr. B. Malik (for Dr. Surendra Nath Sen), for 
the respondents. 

Dalal and Boys, JJ. : — This is an appeal by a 
decree-holder, the Allahabad Bank Ltd., Bareilly, 
against an order of the Subordinate Judge of Bareilly, 
dated the 24th of February. 1925. The order does not 

* First No... ^.15 of 1925. from tr detTee of €. .I.b'-l, Bgi;rrj% 

Subordinate Jiidee of IFiroillv. djitfedi tbo 24:li of Fobman** 1925. 

n) num t.l.r.,, 37 ah..,"' 591. m mm) il.b'., a Lab.. 1. 


344 : 


THE INDIAN LAW REPORTS, [vOL. XLVIII. 


contain the facts of the case which must therefore be 
am^bad narrated here. The decree-holder had obtained a 
Dm., decree against one Banke Lai and his four sons on 
A,AnRiir.y January, 1924. An application for execu- 

^**daI*^ tion was presented on the 8th of May, 1924, and the 
joHABi. property of the whole family was attached and pro- 
ceedings were being taken for sale of the property. 
Before a sale took place, Banke Lai alone was adjudg- 
ed an insolvent by the insolvency court which appoint- 
ed a receives for his property. His property there 
upon vested in the receiver. On the 7th of December, 
1924, subsequent to the insolvency proceedings, the 
pleader for the Bank requested the lower court that 
the father’s one-fifth share may be released and only 
four-fifths of the attached property may be sold. 
The court passed an order accordingly. On the 26th 
of January, 1925, two sons of Banke Lai applied that 
the entire property of the family may be sold by the 
receiver appointed by the insolvency court. There 
was no suggestion that the entire property had vested 
in the receiver upon an adjudication in favour of the 
father. On this application the lower court passed 
an order, with the terms of which we do not agree. 
The learned Subordinate Judge directed that copies 
of the application and of the order of the court may 
be sent to the receiver in insolvency to take steps ac- 
cordingly and to act as if the entire family property 
were the assets of the insolvent. This order was not 
justified because on an adjudication of a Hindu father 
as an insolvent under the Insolvency Act the joint 
property of the family does not at once vest in the 
assignee. Their Lordships enunciated this proposi- 
tion of law in the case of Sat Narain v. Behari Lai 
(1), where the terms construed were those of the Presi- 
dency Towns Insolvency Act (No. Ill of 1909). The 

a) (1924) r.L.E., 6 Lah., 1. 


VOL. XL VIII. 


ALLAH.'^BAD SEKIES. 


345 


term “ property ” i.s defined in the Provincial Insol- 
veney Act in the same words : Section 2(d) of Act Allahabad 
N o. V of 1920. That pronouncement of their I^ord- 
ships will, therefore, cover the present case also. 

On the 6th of February, 1925, the receiver of the ^^ das*” 
insolvency court, Babu Johari, applied that he might 
be permitted to carry out the sale of the entire family 
property and on this application the lower court 
ordered that sale proceedings through the Amin and 
the Collector should be stopped a,nd that the whole pro- 
perty should be sold by the receiver, in whom, accord- 
ing to the court, the entire property had vested. The 
decree-holder was informed of this order. Eighteen 
days later, on the 24th of February, the learned 
Judge ordered the execution case to be struck off. 

This is the order under appeal. Tt is in the following 
terms Banke Lai judgement-debtor has been 
declared an insolvent. His property together with 
the whole of the family property will be sold through 
the receiver.’* 

The mere words of this order as quoted above are 
not objectionable, as the lower court wouhl lie well 
advised to have the sale of the sons' interest and of 
the father’s interest in the joint family property 
carried out by the same agency. The previous order.s 
of the lower court, however, indicate that, according 
to its opinion, all the assets have vested in the receiver. 

Such a finding will obviously be prejudicial to the 
decree-holder, because, if the as.sets are all vested in 
the receiver, the other creditors will claim rateable 
.shares in the shares of the sons in the joint family 
property and, so far, that portion of the proi>erty of 
the sons wall not be available to the decree-holder 
appellant. 

We .set aside the order of the 24th of February, 

1925. and direct the lower court to proceed according 

m 
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to law. We have already indicated that the insol- 
vency of the father does not vest the interest of the 
sons in the joint family property in the receiver. 
Whatever interest the sons may have in the property 
will be available to the decree-holder appellant to 
satisfy his decree of the 31st of January, 1924, which 
was specifically against the sons as well as against the 
father. We think that the proper procedure in the 
case would be to carry out execution proceedings in 
combination with the receiver in insolvency and 
arrange so that the entire property both of the father 
and of the sons may be sold at the same time. It 
appears that part of the immovable property is house 
property which could be sold by the lower court direct- 
ly and part is revenue paying property which will have 
to be sold through the Collector of the district. There 
ought to be no difficulty about the sale of the shares 
of the sons in the house property being carried out at 
the same time that the share of the father is sold. 
The lower court may appoint the receiver in insolvency 
sale officer for the house property and when the pro- 
perty is sold the receiver under the direction of the 
lower court and independently of the insolvency court 
will deposit four-fifths of the sale amount in the lower 
court for the benefit of the decree-holder appellant. 
There will be some difficulty in selling the share of 
the sons in the revenue paying property along with 
the share of the father. It may be found possible by 
the lower court to advise the Collector at the time of 
the sale that the sale by him may take place at the 
same time that the father’s share is sold. If any 
other arrangement of joint sale suggests itself to the 
lower court and is acceptable to the parties, it may be 
adopted. 

The respondents were not represented to-day and 
the appeal was heard eoo 'parte. The appellant shall 
receive his costs here. 
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Before Mr. Justice Walsh and Mr. Justice Knnhaim Lai , 

■ Uecembm, 

•JAGEUP SLNGH {Pl.\intiff) v. INDRASAN PANPE and 

OTHERS CDKERNDANTS).* 

Act {Local) No. XI of 1922 (.igra Pre-emption .Act), section 

12, sub-section C.3) — Pre-emption — “ Person claiming 

pre-emption ” — Vendee. 

Where there are more persons than one of the same class 
claiming pre-emption, the vendee i.s “ a person claiming pre- 
emption ” within the meaning of .section 12, sub-section (S) 

•of the Agra Pre-emption Act, 1922. Ishicar Dnt Upadhiya 
V. Maliesh Dat Upadhiya (1), follo'wed. 

The facts of this case, so far as they are necessary 
for the purposes of this report, appear from the judge- 
ment of the Court. 

Babu Piari Lai Bamrji, for the appellant. 

Dr. Surendra Nath Sen, for the respondents. 

Walsh and Kanhaiya Lal, JJ. : — This appeal 
raises a simple question of law on the construction of 
section 12, sub-section (3) of the new Pre-emption Act. 

That question is this. The sub-section providing that 
in a case “ where there are more persons than one of 
the same class claiming pre-emption,” is the vendee, 
or proposed vendee, or contemplated vendee, or intend- 
ed vendee, “ a person claiming pre-emption ” within 
the meaning of the section? In Ishwar Dat Upadhiya 
v. Mahesh Dat Upadhiya (1) a Bench of this Court, 
including one member of the Court now .sitting, decided 
that question in the affirmative. It is important in 
comiection with the new Act that the decisions of this 
Court should be consistent. In that ca.se the respond- 
ents were unrepresented. But in this ease the res- 
pondents have had the advantage of Dr. Sm to re- 
present them and we do not think that anything could 

* Second Appeal No. 16*28 of 1924, from a decree of Krislina 
Additional Subordinate Judge of Azoingarh, dated the 30tb of July, 19*24, 
confirming a decree of Kaustu]>ba Nand Joslii, Miinshi'of MiihaininadaH'sd 
Gohna, dated the 31ar of Afarcb, 1924. 

(1) r 19*25) TIi.B., 47 All* 9X0. 
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be said on behalf of the other view which has not 
already been said. We agree with the decision on 
this further ground. The ordinary meaning of “ tO' 
pre-empt ” is to purchase in preference to others, and 
pre-emption is the effect of the purchase. The vendee, 
if he is successful, does in fact pre-empt and is, there- 
fore, properly spoken of as a person claiming pre- 
emption. Whereas “ the right of pre-emption ” is. 
spoken of in other parts of the Act, in this particular- 
sub-section the word used with reference to what is 
being claimed is simply pre-emption. We are further 
of opinion that this interpretation satisfies another- 
test, namely, the true construction of section 10 where 
it is quite obvious that the expression “ equal ” or- 
“ inferior ” right of pre-emption is used with re- 
ference to the vendee. It has been found that the- 
plaintiff is related to one of the vendors and the hus- 
band of the other vendor within four degrees. The- 
wajib-ul-arz filed shows that the property in question 
was obtained by one of the vendors and the husband 
of the other vendor from their fathers, respectively, 
who were own brothers. The appeal must be allowed 
and the suit decreed. 

A'p'peal allovred: 
MISCELLANEOUS CIVIL. 


Before Mr. Justice Dalai and Mr. Justice Boys. 

OHITAE MAL fPL.\iNTiFP) v. PANCHU LAL and othfrs 
(Depenbaxts).-* 

.ict No. IX of 1908 (Indian Limitation Act), section 7; 
schedule I, article lU~~Adverse possession— Idol— 
Alienation of property belonging to an idol. 

An idol is under no disability of the .kind referred to in 
section 7 of the Indian liiniitation Act, 1908; and if property 


* Miscellaneous Case Ho. 668 of 1925. 
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belonging to it be alienated by the manager, adverse posses- 

•sion runs against the idol just as against any other person. Chitab 
Damodar Das v. Lakhan Das (1) and Jagadindra Nath Rot; 

V. Hemanta Kumari (2), referred to, v^scm 

The facts of this case were as follows : — 

Two brothers, Earn Narain and Jai Naraiii 
■owned a house in a street in A j mere in equal shares. 

.Jai Narain made a gift of his share on the 9th of 
January, 1903, to the idol of Shri Chaturbhujji 
Maharaj installed in a temple in Ajmere. Under the 
deed of endowment he gave directions as to the use 
to be made of the income derived from the rent of half 
the house. The defendant Musammat Bishni is widow 
of a son of Ram Narain. On the 17th of April, 1905, 
the managers of the temple .sold the gifted portion of 
the house to Musammat Bishni. On the 5th of Decem- 
ber, 1918, plaintiff, son of Jai Narain who was. dead 
at the time, sued for a declaration that the property 
in suit consisting of half the house formerly owned by 
his father was trust property; that the transfer of the 
said property to Musammat Bishni and her adopted 
son Panchu was null and void and that the property 
might be made over to the trustees of the temple of 
Shri Chaturbhujji after dispossession of the two 
defendants Nos. 1 and 2. 

The defendants were Musammat Bishni, her 
■adopted son Panchu and 11 other persons of the 
Agarwal-Marwari community of Ajmere who are des- 
■cribed in the plaint as “ panchas of the Biradri 
On’otherhood) of the Agarwal-Marwaris of Ajmere. 

The allegation in the plaint of transfer to both 

^ Musammat Bishni and her adopted son was incorrwt. 

The sale was made in favour of Musammat Bishni 
alone, the adoption having taken place subsequent to 
the date of sale. 

(1) aOlOi X.L.E.. 37 Calc . SSS. (2) (UK/I) 31 I. A., m. 
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The suit was instituted more than 12 years after 
the date of sale, so it was pleaded in paragraph 11 of 
the plaint that under the provisions of section 10 of 
the Limitation Act the bar of limitation was saved. 
This plea was decided against the plaintiff and the 
reference to us does not cover that point. 

The plaintiff, having lost his case in two Courts 
in Ajniere, asked for a reference to the High Court 
under section 17 of the Ajmere Courts Regulation, 
No. I of 1877. 

On this reference — 

Dr. Surendra Nath Sen, for the applicant. 

Dr. ilif. L. Agarwala and Munshi Panna Lai, for 
the opposite parties. 

The judgement of the Court (Dalal and Bovs, 
JJ.), .after setting forth the facts, thus proceeded : 

The statement submitted by the learned Addi- 
tional District Judge has referred to us the following 
questions for decision : — 

(1) Whether the deed, dated the l7th of April, 
1906, could constitute an alienation of the dedicated 
property (waqf) which was under the management of 
the Marwari faction of the biradri of Agarwals at 
Ajmere and thereby give rise to adverse possession. 

(2) Whether respondent No. 1 could acquire any 

title to the said property. - 

(3) Whether in the circumstances of the present 
case respondent No. 1 could claim the benefit of the 
law of limitation, especially in view of paragraphs 1 
and 2 of the written statement. 

We shall take up issue No. 2 first, according to 
the sequence in which the case was argued by the 
plaintiff’s learned counsel Dr. Sen. He argued that 
an idol suffered the disability of perpetual minority. 



VOL. XLVm. j 


.'VLL.A.HABAD SERIES. 


351 


so any suit by an idol at any period of time after the 
date of the transfer would be saved from the bar of 
limitation under the provisions of .section 7 of the ' ^ 
Limitation Act. He based his argument on a tenta- 
tive opinion put forwmrd by the learned author of a 
treatise on Hindu Law CSastri’s Hindu Law). At 
page 726, Chapter XIV of his book, 5th edition, the 
pre.sent editor of the book has made the suggestion in 
the following words : — 

“ As regards limitation it should be considered 
whether section 7 of the Limitation Act is not applic- 
able to a suit to set aside an improper alienation by a 
sebait of the property belonging to a Hindu god. As 
the god is incapable of managing his property he 
should be deemed a perpetual minor for the purpose 
of limitation.” 

We were not referred to any ruling where this 
opinion may have been followed. With respect, it 
may be pointed out that in a transfer by a minor the 
question of a proper or improper alienation would 
not arise. LTnder the Contract Act a transfer by a 
minor would be void and not only voidable : Mohori 
Bihee v. Dharmodas Ghose (1). If the rule were 
enforced the property of a god would not fetch anv 
money in the market when need arose to transfer it for 
the benefit of the temple where the idol may be instal- 
led. The learned editor himself has quoted in the 
book a pronouncement of their Lordships of the Pri\w 
Council in conflict with this view. Jagadmdra Nath 
Roy V. Hemanta Kiiman (2). In that case a suit for 
possession was brought by a sebait of an idol and the 
High Court of Calcutta held that the idol being a 
Juridical person, capable as .such of holding property, 
limitation started running against him from the date 

m (1902) I.n.E., 30 Calc., 589. (2) (1904) 31 T.A., m 
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„ of the transfer and so the suit by the sebait was time • 
barred. Their Lordships accepted this view as pro- 
bably the true legal view when the dedication is of the 
completest kind known to the law (page 209, para- 
graph 3). They, however, held that limitation was 
saved because when the cause of action arose the 
sebait, to whom the possession and manager ent of the 
dedicated property belonged, was a minor. So the 
right to bring a suit for the protection of the property 
was at the time vested in a minor and such a suit 
could be brought within three years of the majority 
of the sebait in whom the right to sue had been vested. 
This is clear authority for holding that the idol was 
not considered by their Inrdships to be a minor in 
perpetuity. In a later ruling this point is made more 
clear. That ruling is also quoted by the editor of 
Sastri’s Hindu Law with great fairness : Damodar 
V. LakTian Das (1). The senior chela and rightful 
mahant of a math transferred half the property of the 
math to another chela. When the senior chela was 
.succeeded by his disciple, the latter brought a suit for 
lecovery of possession against the chela tc wLoiii his 
■ ]>redecessor had transferred half the property. The 
suit was brought 12 years after the transfer and was 
held by their Lordships to be time-barred. They 
observed : “ The learned Judges of the High Court 
have rightly held that in point of law the property 
dealt with by the ekrarnama wms prior to its date to 
be regarded as vested not in the mahant, but in the 
legal entity, the idol, the mahant being only his re- 
presentative and manager. And it follows from this 
that the learned Judges were further right in holding 
that from the date of the ekrarnama the possession of 
the junior chela by virtue of the terms of that ekrar- 
nama wa.s adverse to the right of the idol and of the 
(IWlfllOl r.L.R.. .07 Calc., 8fi6. 
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senior chela as representing that idol and that there- 

fore the present suit was barred by iiniitatioii.” (page 
894). We have clear authority, therefore, in refusing *. 
to accept the plaintiff’s argument. 

[The judgement then proceeded to deal with the 
other two issues which are not material for the purpo-se 
of this report.] 

For these reasons our answers to the questions put 
to us by the learned Additional Judge are : — 

(ij That the transfer of the 17th of April, 1905. 
was an alienation which started adverse possession in 
favour of Musammat Bi.shni. 

(2) That Musammat Bishni could acquire title to 
the property under the deed and by adverse possession. 

(3) That by her admission of paragraphs I and 2 
of the plaint Musammat Bishni was not estopped from 
putting forward a plea of limitation. 

A copy of this judgement shall be sent to the court 
which made this submission and the costs consequent 
on the reference here shall be costs in the appeal out of 
which the reference arose. The costs will be pavable 
by the plaintiff. 


t. 
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APPELLATE CIVIT.. 


Before Sir Grimimod Mears^ Knight, Chief Jmf ice, and Mr, 
Justice Lindsay. 

JAI XAEAIN (Defendaxt) v. JAFAE BEG and axotheb 
fPLAIXTTFFS).'^ 

Acquiescence — Equitnhle docfrme of — 'Building on the land of 
another — Circmnstances disentitling owner to elmm- 
demolition. 

In order that the protection, of the equitable doctrine of 
acquiescence may he snccessfnlly claimed, the following eir- 
cornstances must siilisist : — 

'I'he party claiming the benefit of the doctrine rmist 
have made a mistake ns to his legal right^s and rmist liave 
* Appeal Ko. 90 of 1924, under 10 of tbe ’Letters 


im 

Janttaff, 

4. 




' expended some money or done some act on the faith of his- 

Jai mistaken belief; and the possessor of the legal right must 

known of the existence of his own right w'hich is in- 
Jafab consistent with the right claimed by the other party, he must 
have known of the other party’s mistaken belief in his own 
rights, and he must have encouraged the other party in his 
expenditure of money or in the other .acts which he has done,, 
either directlj^ or by abstaining from asserting his legal right. 
Willmott V. Barber (1), followed. 

This was an appeal under section 10 of the 
Letters Patent from the judgement of a single Judge 
of the Court. The facts of the case were as. 
follows : — 

The plaintiffs came into court alleging that the 
defendant had trespassed on a small portion of land 
belonging to them and had erected a building thereon. 
The suit was filed in the month of November, 1918, 
and the allegation in the plaint was that the defend- 
ant had begun to erect the building during the civil 
court vacation, which, in the year 1918, lasted, from 
the 20th of September to the 19th of October. The 
plaintiffs prayed for the ejectment of the defendant 
and for the demolition of the building which he had 
erected. The defence was that the land in suit ■vas 
the property of the defendant" and not of the plaiii- 
tiffs, and a further plea was taken that the claim of 
the plaintiffs was barred on the principle of ‘ ‘ tacit 
acquiescence and waiver.” 

The court of first instance found that the title to 
the land in suit was clearly with the plaintiffs and 
that the defendant had no title at all. But it refused 
to order demolition upon the ground that the construc- 
tion was already complete. The plaintiffs appealed, 
but without success. They then came in second appeal 
to :hc High Court, and this appeal was decreed by a 
single Judge of the Court upon the main ground that 
the courts below had not given any sufficient reasons 

(1) (1880) L.E., 15 Ch. B.,' 96. 


354 THE INDIAN LAW KEPORTS, [vOL. XL VIII. 


ALLAHABAD SERIES. 


355 


VOL. XLVIII. 

for refiTsing an order for deniolition. The defendant 
preferred the present appeal under section 10 of the 
Letters Patent. 

Babii Lahl Banerji. for the appellant. 

Babu Saila Nath Mukerfi and Mnnshi Baleshtrari 
Prasad, for the respondents. 

The judgement of the Court (Mears, C.J., and 
Lindsay,. J.), after stating the facts as abov^e, thus 
proceeded : — 

After heariiig the arguments of counseh we thinh 
the learned Judge of this Court was quite right. The 
law on the subject of equitable estoppel has been ex- 
poimded in the ease of WiUmoU v. Barber (1). In 
dealing with the subject of acquiescence, Fry, J., 
observed as follows at page 105 of the report : — 

" It has been said that the acquiescence which will 
deprive a man of his legal rights must amount to fraud, and 
in my riew that is an abbreviated statement of a verv true 
proposition. A man is not to be deprived of his legal rights 
unless he has acted in * nch a way as would mahe it fraudident 
for him to set up tho^** rights. What, then, are the elements 
or requisites necessary to constitute fraud of that descripti':m ? 
In the first place the plaintiff must have made a mistake as 
to his legal rights. Secondly, the plaintiff most have ex- 
pended some money or must liave done some act (not neces- 
sarily u|3on the defendant’s land! on the faith of his mistaken 
belief. Thirdly, the defendant, the pos-essor of the legal 
right, must know of tlie existence of liis own right which is 
inconsistent with the rigiit daimed by the plaintiff. If he 
does not know^ of it he is in the same |XJsition as the plaintiff, 
and the doctrine ot ac<]uieseeiice is founded upon conduct with 
acknowledge of your legal rights. Fourthly, the defendant, 
the possessor of the legal right, must' know of the plaintiff’s- 
mistaken belief of his rights. If he does not, there is nothing 
wdiich calls upon him. to a.ssert his own rights. Lastly, the 
defendant, the ]>ossessor of the legal rieht, must Imve encour- 
aged the plaintiff in his expenditure of maney or in tlie other' 
awiw Cli. D., 
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1926 acts which he has donCj either directly or by abst>^,iiixu^ frojii 
asserting his legal right. Where all these elements exist, 


there is fraud of sxich a nature as will entitle the court to 
restrain the possessor of the legal right from exercising it, but, 
in my judgement, nothing short of this wdll do. 

Applying these principles to the case now before 
us, no case has been made out by either of the courts 
Mow for refusing the plaintiffs demolition of the 
construction. It has been argued that the defendant 
aiipellant was under a mistaken belief that the land iu 
dispute belonged to him. Even assuming that, the 
defendant would still not be entitled to succeed in this 
appeal, for it would be necessary for him to establish 
the other matters referred to in the judgement of 
Fry, J. From the judgement of the courts below, 
however, it does not appear to us that the defendant 
appellant could have entertained any bond -fide belief 
that he was the owner of the land in question. 

We are of opinion that the appeal fails and we 
dismiss it accordingly with costs. 

Affeal dismissed. 

[N.B. — It may be noted that “ fraud,” as used 
by an Equity Judge, means “ against good con- 
science ” rather than fraud in the criminal, or collo- 
quial, sense. — E d.] 


REVISIONAL CIVIL. 


1926 

January, 

19. 


Before Mr. Justice Dalai and Mr. Justice Boys. 
HAEN.4ND LAL (Plaintiff') v. CTTATUBBHUJ (Defend- 

.ant).* 

Civil Procedure Code, seetiom 11.5, 151; order XXXTT, rule 15 
— Order refusing to stay proceedings— Bevision — "In- 
herent poicers of court ” — Avoidance of mnltiplicity oj 
proceedings. 

"During the pendency, in the court of a Subordiuate 
Judge, of a suit for specific performance, the defendant’s 

* Civil Revision No. 125 of 1925. 
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(’oiin.'el iiifonneil tJie court that pioceedings ui iuniicy we;e 

on in the court of the District Judge with reference to Habsaso 
the defendant. The plaintiff applied to the Subordinate Judge 
to stay pioceediiig.s until the question of the defendant’s CHAicBBros 
mental condition had been determined hv the District Judge, 
but tile application was refused. 

Held, on application Ijy the plaintiff to the High Court, 
that, although no revision lay, the case was a fit one for the 
evercise of the inherent powders of the Court, and a stav was 
granted. Bnddhn Lai v. Meva Ram ni and Joli ' Slnb 
PraJcaHi V. Jhinguria (•2'i. referred to. 

Ihe facts of this case were as follows : — 

There was a suit for specific performance 
pending in the court of the Second Subordinate Judge 
of Cawnpore. The defendant’s son-in-law (referred 
to in the judgement as “ Chaturbhuj junior”) 
applied to the Subordinate Judge under order XXXII, 
rule 15, of the Code of Civil Procedure, praying that 
a guardian ad litem might be appointed * for the 
defendant upon the ground that he was of weak 
mind. Some evidence was taken, when, on the 4tli 
of September, 1925, the vakil for the defendant in- 
formed the c'ourt that lunacy proc'eediiigs were going 
on in the court of the District Judge of Mainpurl 
with reference to the mental condition of the defend- 
ant. 

X week later the plaintift asked the Sulxirdinate 
Judge to adjourn the proceedings in his court until 
a decision in the lunacy proceedings had teen arrived 
at. This application was refused. Subsequently to 
this refusal the plaintiff successfully applied to the 
District Judge of ^ifainpuri to be made a party to the 
nmacy proceedings. The plaintiff then applied to 
the High Court asking that the Subordinate Judge’s 
order might be set aside and the proceedings in his 
court stayed. 

,i3 (1921) I.L.B., 13 All., 564. 




(2) (1923) I.L.R,. 46 AD., 144. 
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On this application— 

Babu Piari Lal Barter ji, for the applicant. 

Dr. Surendra Nath Sen, for the opposite party. 

The judgement of the Court (Dalal and Boys, 
JJ.), after stating the facts as above, thus con- 
tinued : — 

It is of course obvious that if the District Judge 
finds Chaturbhuj defendant to be of sound mind for 
the purposes of the proceedings before him, the 
learned Subordinate Judge will have in that case to 
proceed with and finally determine the question of 
the mental fitness of the defendant within the mean- 
ing of order XXXII, rule 15. It is equaUy obvious 
that if the District Judge finds the defendant to be a 
lunatic, that finding will conclude the question at 
present pending before the Subordinate Judge. 
Counsel for Chaturbhuj junior before us is unable to 
suggest any prejudice whatever that his client or 
Chaturbhuj defendant will suSer by a stay of the 
proceedings in the court of the Subordinate Judge, 
even if eventually the lunacy of the defendant be not 
established in the court of the District Judge. There 
should at the most be a very brief delay while the 
District Judge completes the inquiry necessary 
for the proceedings before him. On the other hand 
it is manifest that to continue the proceedings before 
the Subordinate Judge, when the result of the pro- 
ceedings before the District Judge may show them 
to have been already unnecessary, is most undesirable. 
Such a course would manifestly infringe the principle 
that this Court and every other court should avoid as 
far as possible multiplicity of proceedings in the 
•same matter. It is further pertinently urged on 
behalf of the plaintiff before us that the evidence 


t 
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v/hich he will require to produce before the Subordi- 

Hate Judge and tefore the District Judge is practi- 
cally the same and that it is impossible for him to be ^ ^ 

taking his witnesses backwards and foiwards to two 
different courts in the same matter. We think that 
these facts only require to be stated to indicate 
forcibly that it is desirable that the proceedings in 
the court of the Stibordinate Judge should be stayed. 

The only question that it has been possible for 
counsel for the opposite party here to urge seriously 
is that this Court has no power to stay the proceed- 
ings. The plaintiff, applicant here, did not justify 
his right to apply to this Court by a reference to any 
enactment in the title of his application. It has 
>-ince been entitled an application under section 115 
of the Code of Civil Procedure, in respond, as we 
are informed by counsel for the applicant, to a sug- 
gestion from the learned Judge before whom this 
case first came. For the opposite party it is contend- 
ed that the case is not one in which this Court can 
interfere on the revisional side under section 115 and 
he relies on the decision of the Full Bench in Buddhu 
Lai V. Mewa Ram (1). We think that this conten- 
tion, in the particular circumstances in which this 
order of refusal to stay was passed, must be accepted . 
Counsel for the plaintiff applicant then fell back on 
the provisions of section 151 of the Code of Civil 
.Procedure and of section 107 of the Government of 
India Act. In the view that we take it will be un- 
necessary for us to consider the latter section. 

It is a common practice to speak of “ the power 
given to the court by section 151 to make orders, 
etc.” It is clear, however, that section 151 gives no 
powers whatever. It merely saves such inherent 

a) <1921) I-L.R., 43 All., 564. 
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1926 power, as the court may already have, from being 
iiABiiJAin) limited or otherwise affected by the Code. When, 
therefore, a court interferes in response to a prayer 
Chatxibbhuj. present form before us, it 

exercises the inherent power already possessed by it 
and does not in any sense exercise a power conferred 
by section 151. This is no mere verbal distinction, 
for it means that section 151 gives no power what- 
ever to the court to pass an order which it may deem 
to be necessary for the ends of justice or to prevent 
abuse of the process of the court. Any power that 
this Court may have must be sought for elsewhere 
than in section 151. 

It has been urged by the opposite party that 
“ the power given by section 151 of correcting an 
order is limited to a court correcting its own orders.” 
Section 151 confers no powers whatever. Even if it 
did so, it would be impossible to accept the argument 
that a subordinate court could exercise inherent 
pow’^ers in reference to an order of its own, but that 
a superior court could not, in the event of the subor- 
dinate court refusing to do so, give the necessary 
redress. In the majority of cases in which it has 
been held that there was inherent power in the court 
to redress an injustice, the injury has been done by 
an order of a subordinate court and the inherent 
power to redress it exercised by a superior court. 
The duty of a subordinate court and the duty of a 
superior court to do justice is one and indivisible and 
the courts cannot be divorced from each other : 
\ilexander Rodger v. The Com'ptoir D'Escomfte De 
Paris (1). See also Debi Bakhsh Singh v. Ilahh 
Shah {2), where the Privy Council referred to an 
order of the lower appellate court in India as an 
abuse of process committed by that court and gave 

(1) 0871) Ii.E., 3 jp.c., 465. ('2) afflS) I.L.E., 85 .4.11., 331 
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redress in the exercise of inherent powers. On this 
point it is unnecessary to quote further authority. 

As to the extent of the inherent power existing 
m “ the court,” section 151 only indicates that there 
is a power ‘ ‘ to make such orders as may be necessary 
for the ends of justice or to prevent an abuse of the 
process of the court.” The principles controlling 
the exercise of this inlierent power have been the 
subject of many judicial decisions. Contention, 
such as there has been, has chiefly revolved round the 
question how far there is inherent power in the court 
to override an express statutory declaration in cir- 
cumstances indicating the desirability of such a 
course in the interests of justice. With that ques- 
tion we are not concerned in this case. An order 
staying the proceedings in the court of the Subordi- 
nate Judge cannot be said to be in conflict with any 
statutory provision. We are merely asked to control, 
in the interests of justice and in order to prevent an 
abtise of the process of the court, the procedure of 
the subordinate court in circumstances for which the 
legislature has made no provision. In this we may 
agree with the remark of Stuart. J., in Joshi Shib 
Prakash v. Jhingiiria (1), that “the enactment of this 
section (section 161) declared the existence of an 
inherent jurisdiction in all courts to go beyond the 
law of procedure in the ends of justice,” without its 
being necessary for us to express concurrence in or 
dissent from the further observations of the learned 
Judge in that case. In Baloohind v. Sheo Kumar 
(21, W.ALSH and Eyves, JJ., held at page 876 that 
“ an abuse of the process of the court ” includes 
“the idle multiplicity of proceedings,” and of this we 
think there can be no doubt. We, therefore, hold 
that we have power to interfere in the exercise of 

(1) (1923) I.L.R., 46 All., 144. (2) 0924) I.L.R., 46 All., 864. 
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this C;ourt’s inherent powers, and we think, further, 
that the circumstances of the case indicate beyond 
any doubt that it is a suitable case for the exercise of 
those inherent powers. It is clear that they are 
poivers that must be sparingly exercised; but in a 
suitable ease it is the duty of the court to exercise 
them. Wo therefore accede to the application made 
to us and direct that the proceedings in the court of 
the Subordinate Judge under order XXXII, rule 1.5, 
of the Code of Civil Procedure be stayed until such 
time as the proceedings in lunacy in the court of the 
District Judge of Mainpuri have been determined. 

Application allowed. 


APPELLATE CIVIL. 


1926 Before Mr. Justice Sulaiman and Mr. Justice Mukerji. 

Jafmary , SINGH (Judgbment-debtoe) V . MAHAEAJ 

EAJA BAMJI (Decebe-holbeb).'®^ 

Givil Procedure Code, section 47(2 ) — Decree passed against’ a 
minor not properly represented in the suit — Objection 
taken in execution proceedings to. validity of decree— 
Procedure. 

A defendant who at the date of the filing of a suit against 
him was in fact a minor was treated throughout the suit as 
of full age and a decree was passed against him. When the 
decree came to be executed, he took- objection that he was 
throughout the suit and at the date of the decree a minor, and 
therefore the decree against him was a nullity. 

Held (1) that the defendant judgement debtor might 
have filed a separate suit for a declaration that the decree was 
not binding on him, and (2) that the court below both could 

* Second Appeal No. 1642 of 1924, from a decree of B. C. Hunter, 
District Judge of Allaiiabad, dated the Slst of May, 1924, reversing a 
decree of G-auri Shankar Tewari, Subordinate Judge of Mirzapur, dated 
ue 14th of May, 1923. 
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aud should have treated bis objection in the execution depart- 
ment (subject to the payment of the necessary court fees) as 
a .suit. 

Rashid-iin-nisa v. MuJmtmnad Ismail Khan (1), Man liar 
Lai V. Jadunaih Singh (2), Partab Singh v. Bhabuti 
Singh (3), Pasupathy Ayyar v. Kothanda Rama Ayyar (4), 
and Jotindra Mohan Tagore v. Mahomed Basir Chowdhnj io(, 
referred to. 

The facts of this case were as follows : — 

A decree was passed against the defendant 
appellant on the 18th of March, 1920. In the suit 
he was treated as of full age. He did not appear, 
so that the decree was passed e^v 'parte. When the 
decree was put into execution the judgement- debtor 
filed an objection, urging that the decree was a 
nullity and was not binding upon him, inasmuch as 
he was in fact a minor at the time when it was 
passed. 

The court of first instance (Subordinate Judge 
of Mirzapur) went into the question of the alleged 
minority and came to the conclusion that the defend- 
ant was in fact a minor. Purporting to act on the 
execution side, it disallowed the application for 
execution and referred to the provisions of 
order XXXII. rule 5, clau.se (2), of the Code of 
Civil Procedure. No express order discharging the 
previous decree was, however, passed by it. The 
decree-holder appealed to the District Judge, who 
allowed the appeal and ordered execution to proceed. 
The District Judge was of opinion that the executing 
court was not entitled to go behind the decree, which, 
on the face of it. had been passed against an adult 
person. On the question of fact he agi^d with the 
court below that the judgement-debtor was a minor 

ri) fm-i) I.L.R.. 31 All.. 572. " (2) OSO'.) 1 L R.. 2 S All., SsS. 

f3) (imSl 35 All.. 4R7. 0) UIOl) T.L.I!.. 2? Mad.. M. 

(5) 0204) I.L.R., 82 Oak., 882. 
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when the decree was passed. The judgement-debtor 
appealed to the High Court. 

Munshi Sheo Dihal Sinha, for the appellant. 

Munshi Haribans Sahai, for the respondent. 

The judgement of Sulaiman, J., after stating 
the facts as above, thus continued : — 

In appeal before us it is contended that the 
order of the first court should have been upheld and 
the decree held not to be binding on the appellant, 
There can be no doubt that the decree is not binding 
on the appellant. On the findings of the courts 
below he was a minor on the date when the decree 
was passed and not having been properly represented 
by a guardian ad litem in the suit he was not pro- 
perly made a party to the decree and cannot in any 
way be bound by it. This position is not seriously 
disputed by the learned vakil for the respondent. 
What, however, he contends is that it is not open to 
the execution court to go into this question and decide 
tlie point against his client. He relies strongly on 
the judgement of the Calcutta High Court in 
Kalifada Sarkar v. Hari Mohan Dalai (1), where 
it was remarked that a proceeding to enforce a 
judgement is collateral to the judgement and there- 
fore no inquiry into its validity or regularity can be 
permitted in such a proceeding, and the opinion was 
expressed that the safest course was to adhere rigidly 
to the established principle that every judgement 
and order is good until discharged or declared in- 
operative, and that the execution court cannot 
inquire into the validity or propriety of the decree. 
It is not clear, however, whether the learned Judges 
were called upon to consider the advisability of 
treating the proceeding in execution as a proceeding 
in suit. 





(1) (1916) I.L.E.. 44 Calc.., 627. 
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The court of fir.st instance purported to act 
under order XXXII, rule 5, but it is unnecessary for daclai 
us to express a definite opinion whether that rule 
applies to a case where a decree has already been 
passed. Raiui 

There is no doubt whatsoever that a separate 
suit for a declaration that such a decree is not 
binding on the minor is maintainable and in several 
cases their Lordships of the Privy Council have 
entertained such suits. We may refer to RaskM- 
uii-nisa v. Muhammad l.=-mail Khnn (1), Mamliar 
Lai V. Jadunath Singh (2), and Pariah Singh v. 
Bhabuti Singh (3). The only question therefore is 
whether such a declaration can be given in these pro- 
ceedings. Even under the old Code of Civil Pro- 
cedure, it was held that it was open to an execution 
court to treat an application for execution as a 
plaint. Under section 47(2) of the new Code it is 
expressly provided that a court may, subject to any 
objection as to limitation or jurisdiction, treat a 
proceeding under this section as a suit or a suit as a 
proceeding and may, if neces.sary, order payment of 
any additional court fees. If, therefore, a declara- 
tion can be granted in a separate suit, there is 
nothing to prevent an execution court from treating 
a proceeding under section 47 as a proceeding in a 
suit and granting the same declaration subject to 
pa^nnent of any additional court fees. That this 
power can be exercised even by an appellate court is 
well settled, and we may refer to Pampathy Ayyar 
V. Kothnnda Rama Ayynr (4), and Jotindra Mohan 
Tagore v. Mnhommed Basir Chawdhry (5). If a 
separate suit had been instituted the only point in 

U) (1909) I.Ij.S., 31 All., 673. '3) I.L.R., » .Ul., 585. 

<3) (1913) mR., 86 All.. 487. (4) (1904) I.L.R., 88 Mid. 64. 

(6) (1904) I.L.R.. 33 Cik.. 339 
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the suit would have been whether the defendant 
appellant was in fact a minor on the date when the 
previous decree was passed. This fact has been 
tried by the courts below and both parties have had 
an opportunity to adduce evidence on the point 
and there is a concurrent finding of fact against the 
respondent. Under these circumstances it is 
wholly unnecessary that the case should be sent back 
to the court of first instance in order that there 
should be a trial de novo. It is open to an appellate 
court to treat the proceeding arising out of an appli- 
cation under section 47 as if it were a proceeding in 
a suit and grant the necessary relief. 

I would, therefore, allow the appeal and setting 
aside the decree of the courts below treat the proceed- 
ing as a proceeding in a suit and, subject to payment 
of the necessary court fees, grant the appellant 
Daulat Singh a declaration that the decree dated the 
18th of March, 1920 is not binding on him inasmuch 
as he was a minor on the date when it was passed and 
was not properly represented. It will be open to the 
decree-holder, if so advised, to apply to the court 
which passed the decree to revive the decree by issuing 
fresh summons to the defendant. 

Mtjkerji, J, — I agree and wish to add only a 
few words. In the ease of Imdad AM v. Jagan 
Lai iX), this Court held that where a decree had been 
passed against a dead person, his legal representa- 
tive could, in the execution department, challenge 
the validity of the decree on the aforesaid ground. 
It IS not necessary to consider whether that principle 
was right or wrong and whether that principle 
applied to the facts of this case. It is abundantly 
clear on authorities that a suit is maintainable by 
the appellant, in the circumstances of this case, to 
(1) (1895) LL.R., 17 AIL, 478. 
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obtain a declaration that the decree that was passed 
against him during his minority without the appoint- 
ment of a guardian was not at all binding on him. 
The appellant sought to obtain a declaration to that 
effect by his objection put forward in the execution 
department. By the very salutary provisions of 
section 47 (2) of the Civil Procedure Code his objec- 
tion could be treated as a suit, and the court enter- 
taining the objection being the same court as passed 
the decree, and there being no question of limitation, 
the objection could be disposed of as a suit and the 
necessary declaration could be granted. In answer 
to the appellant’s objection the decree-holder filed 
his reply and the question of fact was tried, viz., 
whether the appellant was a minor at the date of the 
decree. It is common ground that no guardian was 
appointed for the appellant. The finding is con- 
current by both the courts below that the ajipellant 
was a minor at the date of the decree. The appel- 
lant is entitled to a declaration that the decree passed 
against him is not binding. The appellant -will have, 
of course, to make good the court fees payable by him 
in the case of a suit and the appeal from a decree in 
such a suit and there is nothing else to debar him from 
the fruits of these proceedings. 

By the Court. — We allow the appeal and 
setting aside the decree of the court below, treat the 
proceeding as a proceeding in a suit and, subject to 
the payment of Rs. 20 by the appellant within two 
weeks from this date as court fees and Es. 10 by the 
respondent within three weeks and in default thereof 
by the appellant within another fortnight, we grant 
the defendant Daulat Singh a declaration that the 
decree dated the 18th of March, 1920, is not binding 
on him and the parties are restored to their original 
positions as they were in before that decree was 
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_ passed. As the proceedings were not conducted in 
the proper form, we direct that the parties should 
bear their own costs of these proceedings throughout. 

A'p'peal allowed. 

REVISIONAL CRIMINAL. 

Before Mr. Justice Sulaiman and Mr. Justice Mukerji. 

EMPEROE V. KAMLA PAT and others.* 

Act no. XLV of 1860 (Indian Penal Code)^ section 379 

Insolvency— Removal of property from custody of official 

receiver by persons alleging themselves to he owners 

.4cf No. V of 1920 (Provincial Insolvency Act), sections .56 
and 68 — Theft. 

heie pioperty has been taken possession of by a receiver 
in insolvency in the bond fide belief that it is property belong- 
ing to the insolvent, any person who takes such property 
from the possession of the receiver is guilty of theft, even 
though he may claim to be the owner thereof. Chunnu v. 
King-Emperor (1) and Grey v. Woogramohan Thakur (2) 
referred to. 

The facts of this case were as follows : 

One Malkhan Singh was adjudicated an insol- 
vent and the official receiver took charge of his pro- 
perty. The receiver on the 30th of March, 1925, 
attached certain agricultural produce, believing it to 
be the property of the insolvent, and put .it in charge 
of one Badlu. From the possession of Badlu the 
property was removed by Kamla Pat and others on 
^e 3rd of April, 1925. In respect of this removal 
Kamla Pat and others were charged with and convict- 
ed of theft. They appealed to the Session Judge by 
w om the convictions a nd sentences were confirmed, 

S.Bsion?“o“ L. Norton, 

0) ail, 8 ix.,.. « a9«?i.S; » CIO., m 
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They then applied in revision to the High 
<.‘ourt. 

Dr. N. C. Vaish, for the applicants. 

The Assistant G-overnment Advocate (Dr. M. 
Wali-ullah) for the Crown. 

The judgement of Mukerji, J., after reciting the 
facts, thus continued : — 

Two points have been raised in this Court. The 
first is that the act of the applicants was done 
honestly, although they had a knowledge of the fact 
that the property had been attached by the receiver. 

^ ^ ^ It 

The first question is the one which has to be 
decided and there seems to be no clear authority on 
the point. In the case of Churniu v. King-Emperor 
(1), it was held that where a certain movable pro- 
perty had been attached in execution of a decree as 
belonging to a judgement-debtor and the judgement- 
debtor himself took possession of the property, he 
was guilty of the offence of theft. The whole ques- 
tion is whether the receiver was in possession of the 
property and if the applicants removed that projierty 
from the possession of the receiver, even under an 
assertion of bond fide claim of title, they ought to be 
held liable under section 379 of the Indian Penal 
Code. The gist of the offence is that a person shall 
not remove from any person’s possession without his 
consent any movable property. The remedy in such 
a case of the true owner would be to move the court 
under section 68 of the Provincial Insolvency Act 
and not to take the law in his own hand. 

Under section 20 of the Insolvency Act the court 
may appoint a receiver before an adjudication. The 
receiver acquires all the powers which were confer- 
able on the receiver appointed under the Code of 
Civil Procedure of 1908. 

(1) {19in 8 A.L.r., 686 
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Under section 28 of the Insolvency Act the pro- 
empbeok perty, on adjudication, vests in court or in the 
receiver. It follows that on an adjudication the 
property of the insolvent vests in the court and if 
there is no receiver, in nobody else. 

Under section 56 of the Provincial Insolvency 
Act where a receiver is appointed the property vests 
in such receiver. 

Under section 57 the Local Government may 
appoint such persons as it thinks fit as official 
receivers. The present case is that of an official 
receiver. 

Under section 58 of the Act vehere there is no 
receiver, the court has all the rights as to exercise all 
the powers conferred on a receiver. It will be noticed 
therefore that the receiver comes in only to aid the 
court in the performance of its duties. 

Linder section 59 of the Insolvency Act it is the 
receiver’s duty to realize the property of the debtor 
with all convenient speed. To realize the property 
of the debtor the receiver has actually to seize that 
property and to reduce it into his possession. In this 
particular case the receiver, believing that the pro- 
perty in question was the property of the insolvent, 
reduced it into his possession by sending his man to 
seize the property and by appointing a guard. On 
the facts, therefore, there can be no doubt that the 
receiver was in possession of the property when the 

same was removed by the applicants. 

■ . 

It has been urged that the court has no jurisdic- 
tion to dispossess any person who is not the insolvent 
or who does not claim under him, from the possession 
of any property. This may be at once conceded. 
But the question is not of title but of possession. 
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When a court takes possession of another man’s pro- . . 
perty, under the bond fide belief that it is the pro- 
perty of the insolvent, it is entitled to keep posses- 
sion till the title of the claimant is established. 
Similarly the receiver, acting under a bow jide 
belief that it is the property of the in-solvent which ^ 

he is seizing, is entitled to be maintained in posses- 
sion till the title of the claimant is establi-’hed. The 
law provides an easy remedy against the action of the 
receiver by the provisions of section 68 of the Pro- 
vincial Insolvency Act. That was the remedy of the 
applicants, and not to seize the property which had 
been reduced into possession by the receiver. 

If we look to the broad principles of administra- 
tion we shall see that the view taken in this case by 
me is in accordance with public policy. If the 
receiver be treated as having no better position than 
that of the insolvent himself, that is to say, the 
position of a private person, it would be impossible 
for him to administer the estate of an insolvent . Any 
property that he seizes may be taken away from him, 
and instead of the party taking away the property 
from the possession of the receiver, coming to court 
for his remedy, the receiver will be obliged to go to 
court for his remedy. It would be impossible for 
him to administer the estate of the insolvent. Sec- 
tion 68 of the Insolvency Act will become a dead 
letter. 

I hold that the applicants acted contrary to law 
in removing the property from the p<Bses8ion of the 
receiver and were consequently rightly held to be 
guilty of the offence under section 379 of the Indian 
Penal Code. I would, therefore, dismiss the appli- 
cation in revision. 
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SuLAiMAN, J. — I concur in the conclusion 
though with some difficulty. The case of Chunnu 
V. King-Emperor (1), related to a case where pro- 
perty had been attached in execution of a decree. In 
my opinion there is a slight difference between the 
case of an attachment in execution of a decree and a 
seizure by a receiver in an insolvency matter. In 
the case of an attachment the decree-holder moves the 
court in the first instance and furnishes an inventory 
duly verified describing the property sought to be 
attached in detail. The attachment is effected 
through an officer of the court at the risk of the 
decree-holder and if it subsequently turns out that an 
innocent third person has suffered loss in consequence 
of that attachment the party who moves the court is 
civilly liable therefor. Furthermore, in cases of 
movable properties under order XXI, rules 43 and 
44, it is specifically provided that they are to be 
attached by actual seizure or by a proclamation, both 
of which have the legal effect of passing the posses- 
sion of the property into the custody of the court. 
Therefore when a property has been attached under 
an order of a civil court in execution of a decree, 
possession has legally passed to the court. Any 
person who takes possession of that property subse- 
quent to that attachment would obviously be guilty 
under section 379 of the Indian Penal Code, if he 
knew that the property had been attached and was 
therefore necessarily acting dishonestly. In the case 
of a receiver under the Insolvency Act there can be 
no question of attachment whatsoever. By operation 
•of section 28 the property vests in the receiver him- 
self. It is, therefore, not necessary for him to 
attach any property in the sense in which a decree- 
holder who has no interest in the nroperty of the 

(1) (1911) 8 A.L..T., 656. 
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judgement-debtor before attachment proceeds to do 
so. The position of the receiver is for the time being Empewe 
that of a true owner and he is certainly entitled to kamw 
obtain possession. Section 59 authorizes him to 
realize with convenient speed the property of the 
debtor, which may in ordinary cases include a power SM/oman, J 
to obtain possession of the property peacefully. Sec- 
tion 66 contains a proviso that nothing in the Act 
shall be deemed to authorize the court to remove from 
the possession or custody of property any person 
whom the insolvent has not a present right so to 
remove. There is no express provision in the Act 
laying down that a receiver has power to seize the 
property of another person other than the insolvent, 
provided he acts bond fide in the belief that the pro- 
perty is part of the assets of the insolvent. Under 
these circumstances it may be urged that the initial 
seizure of the property of a third party by the 
receiver was not lawful or Justified. In a case where 
a receiver had been appointed by the High Court in 
appeal and he was dispossessed, the Calcutta High 
Court thought that the person offending would be 
guilty of contempt of court, vide Grey v. Woog- 
m'niohun Thaktir (1). In a number of cases where 
the party acts fraudulently it may be possible to 
bring the case within the purview of section 206 of 
the Indian Penal Code or, where there is an obstruc- 
tion, under section 183 of the Indian Penal Code. 

But I would have imagined that if the receiver had 
no lawful authority to dispossess a true owner from 
his property, if he professed to do so and the true 
owner did not recognize his dispossession and retained 
possession, it would be difficult to hold that the true 
owner was guilty of theft. f 1 

fl) (1901) I.L.R., 28 Calc.. 79. I 



374 


THE INDIAN LAW KEPOETS, [vOL. XL VIII. 


I 



. 




j; 


1 






ri 

If 

-i ; > ^ » I *1 








Ehpbbob 

u. 

3Umla 

Pat, 


I realize, however, that the general policy of the 
law would be defeated if it were to be held that any 
person can defy a receiver in insolvency and refuse to 
recognize a seizure made by him. Under section C8 
the person aggrieved has power to apply to the court 
requesting it to revise or modify the act or decision 
of the receiver. Furthermore, the offence as defined 
in section 378 of the Indian Penal Code is really an 
offence against possession and not so much against 
title. The result is that under certain circumstances 
it is possible to convict the owner himself of having 
stolen his property where he has removed it dis- 
honestly from the custody of another person lawfully 
in possession for the time being. It, therefore, 
seems immaterial to consider how the possession of 
the receiver arose originally, provided it can be held 
that at the moment when the accused dispossessed 
him, the receiver was lawfully in possession of it, 
actual or constructive. In the present case it has 
been found by the courts below that the accused were 
aware of the fact that the crops which they removed 
had really been seized by the receiver’s agent. On the 
day when they removed the crops the receiver was in 
lawful possession of it, though his initial taking pos- 
session might not have been quite justified, tinder 
these circumstances I agree with my learned brother 
that an offence under section 379 of the Indian Penal 
Code was committed. When the accused were aware 
of the fact of the previous seizure by the receiver it 
cannot be urged that they were not acting dishonestly 
merely because they were putting forward a bond fide 
claim of title. 

By the Couet.-— The application is dismissed. 

Application dismissed. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Walsh and Mr. Justice Dalai. 

Fehrmry, I 

EMPEROE V. SHEORAJ SINGH.* 

Criminal Procedure Gode, section 512 — Evidence — Ahscond- 
ing offender — Use of evidence taken for other pwposes 
as if it were evidence specially recorded under the terms 
of section 512. 

Evidence given at a trial for another purpose cannot 
be, by an ex post facto operation, converted into an equival- 
ent of what is called a deposition taken under section 512, 

■when at the time of taking the e-vidence the question of 
recording a deposition under that ('section "was not under 
contemplation. Emperor v. Bhagicati (1), referred to. 

The facts of this case, so far as they are neces- 
sary for the purposes of this report, appear from the 
judgement of the Court. 

Mr. F. Owen O'Neill, for the appellant. 

The Assistant Government Advocate (Dr. M. 
Wali-ullah), for the Cro'wn. 

Walsh and Dalal, JJ. : — In this appeal the 
first question -which we have to decide is the admis- 
sibility of the evidence of two witnesses who are 
absent. The learned Judge in the court below has 
treated the evidence as though given under sec- 
tion 612 and his mind has been diverted from the real 
difficulty by reason of the fact that the defence 
objected under section 512 that it was not shown 
that the accused was absconding at the time 
when the statement of the witness were taken, 
and the Judge decided against that objection on the 
ground that although the declaration that the accu.sed 
was absconding was subsequent, the fact that he 

* Crimiml Appeal No. 955 of 1995, from an order of H. Bettty, 

:SesiiiD£i 5 Judge of Moradabad, dated the 9th of Novemher* ■ 1995. 

(1^ (191?^) I.Ii.B., 41 AIL, 60. 
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_ absconded was prior to the taking of the evid- 
® ence. We do not disagree with him. But the real 
^ point is this. The statements of these witnesses 
were not recorded under section 612 at all. They 
were called in the ordinary course of the case before 
the committing Magistrate and before the Sessions, as 
part of the case against four men who were then 
under trial. They mentioned the present appellant 
who is said to have been absconding at the time, bnt 
the attention of the court was not directed to the* case 
apinst that absconding person, nor was the evidence 
given in any sense as evidence against that abscond- 
ing person. 

The question of law, therefore, is this. When 
two witnesses who have given evidence at a previous 
trial against persons then on their trial happen to 
have referred in the course of their evidence at the 
trial to a person who is absconding and is subsequent- 
y tried,^ can their statements be read at the subse- 
quent trial of the accused who was then absconding, 
merely because they happen to be absent and cannot 
give evidence? In other words, can evidence given 
at a trial for another purpose be converted, by an ex 
j)ost facto operation, into an equivalent of what is 
called a deposition taken under section 512, when at 
the time they gave their evidence the question of re- 
cording a deposition under section 512 was not con- 
templated ? 

We think not. The provisions of the statute 
forbid It. The objection to the evidence is the 
fundamental objection, that statements made against 
a person in his absence cannot be used as evidence 
against him in a criminal trial. Exceptions to that 
rule can only be created by statute, and when a statute 
permits something to be done which a fundamental 
rule prohibits, it can only be done by compliance with 


4 


VOL. XLVIII.J 


ALLAHABAD SERIES. 


377 


the statute which creates the exception. On ground.:; 
of ordinary Justice there would be great objection to 
the practice. As my brother has pointed out, the -"Hr., k.. 
mind of the court, and of the counsel for the prosecu- 
tion, at the time when such witnesse.s would be giving 
their evidence in the box would not be directed to the 
question of the guilt or otherwise of the absconding 
person, and many things which ought to be asked 
might be omitted, and a fortiori questions in cross- 
examinJttion asked by the four persons who are on 
their trial, with the express purpose of throwing guilt 
upon the absent party, might extract from such wit- 
nesses statements prejudicial to the absent party 
which could not be permitted if the witnesses were 
being properly examined under section 512. 

We, therefore, hold as a question of law that 
the evidence of these two witnesses ought to have 
been excluded from the trial. 

Ap'peal allowed. 

appelIate civil. 


Before Mr. Justice Dalai and Mr. 'Justice Boyx. 
NAND TjAL SARAN (Ob,iectob) r. DHAEAIM KTETT 
SAEAN (Decbeb-holdeb).* 

Act No. IX of 1908 (Indian Limitation Act), schedule I. 
article 182 — Execution of decree — Limitation — Girit 

Procedure Code, section 48fa) — Execution only ior ina- 
dental costs — Step in aid of execution. 

VOiere a decree is passed Jointly against all the defend- 
ants in one matter and severally against different defendants 
with respect to other matters, the first portion of explanation 
(11 to article 182 of the first schedule to the Indian limita- 
tion Act, 1908, will apply to the decrees passed severally and 
the second portion to the decree or decrees passed Jointly. 
Subramanya Chettiar r. Alayappa ChetUar (lb dissented 
from. 

* Eirat Appeal Xo. 176 of 192.5. from n Jeeree d’ Oarr . KaOi, Firs' 
Siiljfirdinate Jud;;'e of VTor.idal'arl. dated tlie 24tli of ifarcli, 1926. 

(1, n.!W/ I.L.lr. .^0 .Mad.. OtW. 
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All application fer execution of costs incidental to the 
execution proceedings is not an application for the executioii 
of the original decree or any part of it. Appu Rao v. Raim- 
krishna Chettiar (1), referred to. 

The facts of this case were as follows - 
A decree based on an award made in the course 
of a suit for the partition of a family business was 
passed on the 18th of May, 1909. An appeal against 
this decree was preferred by one of the parties, but 
was dismissed upon the ground that, the award being 
legally valid and the decree being in accordance 
therewith, no appeal lay. Amongst other matters with 
which the award and the decree based thereon dealt 
was the partition of a hundi business in Rampur. As 
to this the arbitrator seemed to think that he could not 
give a decision which would bind the parties, but never- 
theless declared that a sum of Rs. 12,000 odd was due 
by the Rampur business to two of the parties, viz., 
Dharam Kirti Saran and Sibta Prasad. Dharam 
Kirti Saran applied in execution to recover his share 
of this amount. Objections were raised by the party 
against whom execution was sought — Nand Lal Saran, 
but the objections were dismissed on the 11th of Octo- 
ber, 1915, upon the ground that the managers of the 
Rampur business were bound to pay the amount 
claimed. 

The present appeal arose out of an application to 
execute the decree filed on the l7th of November, 1924. 
In the lower court the judgement-debtor, Nand Lal 
Saran, objected to the execution of the decree on the 
following grounds : — 

1. That twelve years had expired since the date 
of the decree sought to be executed, so the application 
was barred under the provisions of section 48(a) of the 
Code of Civil Procedure. 

(1) (1901) I. L. E., 24 Mad., 672. 
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2. That if for any reason there was no such bar, 
then the application was barred by the period of three 
years fixed under article 182(2) of the Limitation Act, sahas 
i)ecause no step in aid of execution of this particular Dharam 
decree had been taken within three years of the l7th of 
November, 1924. 

3. That the decree was not capable of execution 
on the ground that there was no operative order in the 
decree for the recovery of the sum claimed by the 
decree-holder. 

The lower court held that there was no bar under 
•section 48 because the period of limitation would be 
calculated not from the date of the decree but from tlie 
date of the dismissal of an appeal from that decree on 
the 18th of November, 1912; that there had been a step 
taken by the dec3se-h older against another judgement- 
debtor for recovery of certain costs by an application- 
in execution which saved limitation as against the 
present judgement-debtor objector and that though 
there was no operative order in the decree of the 18th 
of May, 1909, for the payment of the sum claimed by 
the decree-holder from the judgement-debtor, this 
defence was barred to the present judgement-debtor by 
the rules of res judicata. It accordingly allowed the 
application for execution. Against this order Nand 
Lai Saran appealed to the High Court. 

Dr. Kailas ''Nath Katju (with him Sir Tej Baha- 
dur Sapru, Dr. Surendm Nath Sen and Munshi 
Narain Prasad Asthana), for the appellant. 

Munshi Durga Prasad (with him Maulvi Iqbal 
-1/f mad), for the respondent. 

The judgement of the High Court (Dalal and 
Bovs, JJ.), after stating the necessary facts and dis- 
cussing the question whether execution of the decree 
was barred by reason of section 48 of the Code of Civil 
Procedure, found that limitation was to be counted 
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from the date of the original decree, i.e., the 18th of 
May, 1909, and therefore execution would be barred. 

On the point of the bar by the three years' rule 
of limitation the judgement was as follows : — 

The execution case, which according to the decree- 
holder respondent saves limitation, is case No. 233 of 
1921, in which the application was filed on the 3rd of 
March, 1922. The present application is filed within 
three years of the date of that application, which was 
filed by Dharam Kirti Saran for withdrawal of monev 
deposited by Sahu Param Kirti Saran in court. The 
amount sought to he recovered and which was deposit- 
ed consisted of costs, which were awarded to Dharam 
Kirti Saran ’against this particular judgement-debtor 
Param Kirti Saran during execution proceedings in 
the trial court and in the High Court. Dharam Kirti 
Saran had applied for execution of a portion of the 
decree of 1909, in which he was decreed a sum of 
Es. 51,000 odd against the deceased father of Param 
Kirti Saran. Param Kirti Saran objected and his 
objection wms dismissed. The execution court ordered 
on the 8th of March, 1916, (execution case No. 308 of 
1914 and miscellaneous case No. 127 of 1916), that 
Param Kirti Saran judgement-debtor shall pay 
Es. 418-8-0 to the decree-holder Dharam Kirti Saran 
on account of the costs incurred in the application of 
objection. Param Kirti Saran appealed from this 
order. His appeal was dismissed, and he was made 
liable to pay costs Es. 262. These were the two items 
of costs of which recovery was desired by* an applica- 
tion of the 30th of August, 1921, in the execution 
department. The question is whether this step in 
execution of a decree against one of several judgement- 
debtors saved limitation as against the present judge*- 
ment-debtor who was not a party to the previous exe- 
cution proceeding. If it does not, the applicatioK 
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of the 3rcl of March, 1922, for withdrawal of this 
money from court will not save limitation. Explana- 
lion 1 to article 182 of the first schedule of the Limi- saean 
ration Act lays down (second paragraph) ; — Where bhabam 
the decree or order has been passed severally against 
more persons than one, distinguishing portions of the 
.subject-matter as payable or deliverable by each, the 
application shall take effect against only such of the 
said persons or their representatives as it may be 
made against. But, where the decree or order has 
been passed jointly against more persons than one, the 
application, if made against any one or more of them 
or against his or their representatives, shall take effect 
against them all,” 

It was argued on behalf of the appellant that the 
first portion of this rule will apply to the present case. 

The alleged facts, on which this argument was based, 
are not correct in our opinion. The appellant’s case 
was that there was no portion of the decree passed 
against all the defendants Jointly in favour of Dharam 
Kirti Saran. that the decree was passed severally and 
Nand Lai Saran was not interested in the portion of 
the decree passed in favour of Dharam Kirti Saran 
against Sibta Prasad. We find in the award, clause 
(19), that certain properties were allotted to Dharam 
Kirti Saran as against all the defendants of this suit. 

The decree passed on this award decreed this property, 
which was joint up to the institution of the suit, in 
favour of Dharam Kirti Saran against all the defend- 
ants. It is not the fact, therefore, that no portion of 
the decree was passed jointly against all the defend- 
ants. The case before us does not appear to be specifi- 
cally provided for in the explanation, where a portion 
of the decree is jointly passed against all the defend- 
ants and there are other portions of the decree passed 
severally against diffei’ent defendants. The question 
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will be whether such a decree will fall within the first 
portion of the explanation or the second or whether 
Saban such a decree will be governed by the first part of the 
dhaeam explanation as regards the several decrees and by the 
second portion of the explanation as regards the 
joint decrees. The opinion of the Madras High Court 
is that where any portion of the decree is joint, the 
case will fall within the second part of the explana- 
tion. This was laid down by a Bench of the Madras 
High Court in Siibramanya CJiettiar v. Alagayya 
Ghettiar (1). According to the learned Judges the 
second part of the paragraph should be read literally, 
i.e., the words “ where the decree or order has been 
passed jointly against more persons than one.” The 
reasoning does not appear to us to be convincing. If 
the first portion is read literally — “ where the decree 
ori order has been passed severally ” — it may be argued 
with equal reason that such a case must be governed by 
the first part of the explanation. The principle 
appears to us to be that when A, B and C are 
jointly liable and the decree-holder is attempting 
to recover the decretal amount from one of them, 
he should not be barred from recovering it from 
the rest if he fails to recover it from that parti- 
cular judgement-debtor. He exercises due diligence 
in recovering the amount decreed to him and it 
will be no fault of his if he does not find the 
particular judgement-debtor of sufficient substance 
to pay up the entire decree. In such a case 
it will be equitable to direct that steps taken in aid of 
execution against one of the joint judgement-debtors 
should save limitation as against the others. It is also 
obvious that w'hen a joint decree is passed the decree- 
holder cannot execute it at one and the same time 
against them all separately for the same amount. The 
(1) (1906) LL.E., 80 Mad.. 268. 
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case is different when certain portions of a decree are , 
jointly passed and others severally passed against 
more persons than one. While the decree-holder is 
executing the joint portion of the decree against one 
of the joint judgement-debtors, .there is nothing to 
prevent him from executing the other portions of the 
decree against the several judgement-debtors who are 
liable thereunder. It would be expected of a diligent 
decree-holder that he should do so. We think, there- 
fore that, where a decree is jointly passed against all 
the defendants in one matter and severally against 
different defendants with respect to other matters, the 
first portion of the explanation should apply to decrees 
passed severally and the second portion to the decree 
or decrees passed jointly. We find ourselves unable to 
agree with the opinion of the Madras High Court. 
We have not been referred to any rulings on the sub- 
ject of any other High Court during the arguments. 
We hold that the application is barred by the three 
years’ limitation. 

From another point of view also the application 
will lie so barred. The three years’ period is to be 
counted, in terms of article 182. clause (5), from the 
date of applying in accordance with law to the proper 
court for execution or to take some step in aid of exe- 
cution of the decree. The step in aid of execution 
which would save limitation is the step taken in 
execution of that particular decere which is sought to 
be executed subsequently. In the present case the step 
taken was to withdraw costs of execution proceedings 
and those costs were not costs in the suit. Those costs 
were not of the suit becau.se they were not incurred 
in execution proceedings but were incurred by a parti- 
cular objector who objected to a certain execution pro- 
ceeding. That decree for costs was a separate decree 
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. against a particular objector. The execution applic- 
ation for recovery of such costs was not an execution 
application of the original decree. The learned Sub- 
ordinate Judge has explained away this difficulty by 
holding that the application in execution by Dharani 
Kirti Saran, for recovery of Rs. 51,000 and odd and the 
objection of Sahu Param Kirti Saran to the payment 
of that amount were proceedings in suit between the 
preliminary decree and the final decree. According 
to the lower court the order for payment, dated the 
8th of March, 1916, was really a final decree for the 
payment of Rs. 51,000 and' odd and the costs incurred 
in obtaining that decree were costs in the suit. If 
this view be accepted, the decree of 1908 will be taken 
to be a preliminary decree and there would be several 
final decrees on foot thereof. The present judgement- 
debtor was not a party to the final decree of the 8th 
of March, 1916, so any steps taken in execution of that 
decree cannot save limitation against the present 
judgement-debtor. Our view, that an application for 
execution of costs incidental to the execution proceed- 
ings was not an application for the execution of the 
original decree or any part of it, is supported by a 
Bench ruling of the Madras High Court in Affth B,ao 
V. Rama Krishna Chettiar (1). 

In the result we decree the appeal and dismiss the 
execution application of Dharam Kirti Saran with 
costs. 

Affeal allmoed. 

672. 


I 
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Before Mr. Justice Sulaimmi and Mr. Justice Mnkerji. Felmmij, 

BALLABH DAS fDKCREE-HOLDBR) MTJEAT NAEAIN — — ! 

SINGH AND OTHERS ( JUDGBiMENT-DEBTORS).'^ 

Act (Local) No, II of 1901 (Agra Tenancy Act), section *20 — ' 

“ Thekadar ” — Perpetual lease of a village, not for aqri- 

cultufal purposes — Potoer of lessee to mortgage — Act 

No. IV of 1882 {Transfer of Property Act), section 108 i 

— Lease. | 

An entire village was leased in perpetuity for the consi- | 

deration of a premium and a 3 ^early rent. There was noth- j 

iiig to indicate that the- lessee was exj^eeted to cultivate ’ i 

any of the land in the village himself, nor any covenant 
restraining the transfer of his interest. 

Held on a construction of the document that section 20 : 

of the Agra Tenancy Act, 1901, did not apply and that it was 
competent to the lessee to make a valid mortgage of hia 

rights under the lease. • * j 

Held also by Selaiman, J., that the failure of a mortgagor 
to raise the plea of non-transferability in a suit on the mort- 
gage would not prevent him raising it subsequently as a plea 
in bar of sale in execution of a decree passed against him. 

Muharak Husain v. Ahmad (1), followed. 

The facts of this case were as follows . — 

On the 18th of February, 1875, one Sita Earn 
granted a permanent lease of an entire village in 
favour of one Kalka Prasad Singh, The heirs of 
Kalka Prasad Singh, in the years 1915 and 1916, made 
two mortgages of the whole of this village in favour 
of Seth Ballabh Das. The mortgagee brought a suit 
for sale on the basis of his mortgage deeds. No written 
statement was put in, and the mortgagors did not 

* Second Appeal No. 1800 of 1924, from a decree of D. C. Hunter, 

District Judge of Allaliabad, dated rlie 28tb of Way, 1024, eonfirining a 
decree of G-aiiri Shanker Tewari, Subordinate Judge of MirEnpnr, dated 

tbe 20tb of April, 192B. ^ • • 

(1) (1924) I.L.R., 46 AIL, 489. 
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contest the claim on the ground that the property 
^"das™ mortgaged was not transferable. An eos farte decree 
■c". was passed. When this decree was put into execution, 
naeais the judgement-debtors raised an objection that their 
SrN-GH. interest in the property was not transferable inasmuch 
as they were thekadars within the meaning assigned to= 
that term in the Agra Tenancy Act, 1901. Both the 
courts below accepted this contention and accordingly 
the application for execution was disallowed. The 
decree-holder appealed to the High Court. 

Babu Piari Lai Banerji and Munshi Sheo Dihal 
Sinha, for the appellant. 

Munshi Gadadhar Prasad, for the respondents. 

The judgement of Sulaiman, J., after stating the- 
facts as above, thus continued : — 

First of all it is contended that section 20(3) which, 
makes the interest of a thekadar, subject to the terms 
of the lease, not transferable does not apply to exe- 
cution sales. The argument is that wherever the^ 
legislature intends that the word “ transferable ” 
should cover execution sales also, it expressly has said 
so. Our attention is drawn to sub-clause (2) where it 
is expressly provided that the interest of other tenants, 
is not transferable in execution of a decree of a civil 
or revenue court or otherwise. This contention can- 
not be accepted. The word ‘ ‘ transferable ’ ’ is used 
at two places in the same section 20. In sub-clause (2)’ 
it is used in its general sense, no matter whether the- 
transfer is voluntary or involuntary. Although the 
whole clause is not repeated in sub-clause (3), there is 
no reason to suppose that the word “ transferable ” is 
not used in the same sense in that clause also and that, 
it is confined to private transfers only. In my opinion, 
this contention therefore must be rejected. 
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The next argument advanced before us is that the 

lease in question was executed in the year 1875, long ^ 
before the present Agra Tenancy Act was passed, and c. 
that inasmuch as at that time there was no prohibition Narain. 
against transfers of an interest by a thekadar, the 
interest remained transferable. This argument also 
has no force. Assuming that the interest was trans- Suiaman, J. 
ferable prior to 1901, it can be made non-transferable 
by an express enactment. The law governing the 
transfer must be that which was in force on the dates 
when the transfers in dispute took place. 

Thirdly, it is contended that it was the duty of 
the mortgagors to raise the plea of non-transferability 
now disputed before us and their failure to raise it 
prevents them from raising this point in the execution 
department. The contention is that the plea is barred 
by the principle of res judicata. There would appear 
to be some force in this contention, especially in cases 
where the nature of the tenanc}’^ is not quite clear and 
where it may be disputed whether the right is or is 
not transferable. But in view of the pronouncement 
of the Full Bench in the case of Mubarak Husain v. 

Ahmad (1), where stress was laid on the want of juris- 
diction in the court itself for selling properties which 
were declared by law to lie non-transferabie. 1 feel 
precluded from allowing this point to be raised. 

Before I come to the main point which really 
arises in this case, I must note an objection that has 
been raised on behalf of the respondent. The conten- 
tion is that the language of sub-clause (3) in section 20 
makes the interest of a thekadar always non-transfer- 
able and that it is only heritable when the terms of the 
lease expressly provide for it. If the language of sub- 
clause (3) were to be interpreted strictly and literally, 
there may at first sight appear to be some force in this 

(1) (1024) T.Ti.E.. 46 All., 489. 
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contention. It must be admitted that the language is 

^ 3 ,ppy. But if we were permitted, to examine the 
c. report of the Select Committee, it would appear that 
iSSra the intention was not to alter the law so far as .a theka- 
SiNGH. concerned. In the Act of 1873 or the Act of 

1881 there was no absolute prohibition against the 
Sutaiman, j. transfer of an interest by a thekadar, the transfera- 
bility depending on the terms of the contract. It 
seems to me that although the language is not happy 
the meaning of sub-clause (3) is that the interest of a 
thekadar is heritable but not transferable, provided 
there is no provision to the contrary in the lease. 

The main question to consider is whether the 
present lease is really a lease for agricultural purposes 
or not. No doubt the word “ thekadar,” which was 
not defined in the Act of 1873 and was defined to 
include a tenant in 1881 and now includes every 
farmer or other lessee of proprietary rights under sec- 
tion 4(6), is of a wide scope. But it does not follow 
that every theka is governed by the Agra Tenancy Act. 
The preamble of the Act indicates that the object of 
the legislature was to consolidate and amend the law 
relating to agricultural tenancies and certain other 
matters in these provinces. Under section 108f;/) of 
the Transfer of Property Act a lessee is entitled to 
transfer absolutely or by way of mortgage or sub-lease 
the whole or any part of his interest in property unless 
the right is clearly not transferable. Section 117 of 
the Act, however, makes the provision of that section 
inapplicable to leases for agricultural purposes, unless 
notified by Government. It is, therefore, important 
to consider whether the lease in question was or was 
not a lease for agricultural purposes. If it was not a 
lease for agricultural purposes, then it would be 
governed by the Transfer of Property Act and not by 
the Agra Tenancy Act. Land is defined in section 4 



VOL. XL VIII. J ALL.A.H.'iBAD SERIES. 389 

(2) as land which is let or held for agricultural p’’r 

poses. Sub-clause (6) defines “ thekadar as farmer Iiallh® 
or other lessee of proprietary rights, which must mean 
rights in land, otherwise a lessee of proprietary rights 
in house properties would come within the definition of 
a thekadar in the Agra Tenancy Act. That obviously 
could not have been the intention. The expression sukimnn, j. 
“ agricultural purposes ” has not been defined any- 
where, but a lease cannot be called a lease for agricul- 
tural purposes unless the primary object of the lease 
is cultivation or agriculture. It is, therefore, neces 
sary to examine the terms of the lease. The lease it- 
self is called a zar-i-peshgi lease in perpetuity. The 
entire village is leased to the lessee who is put in 
possession thereof and authorized to let out land to 
tenants and make collections. Clause (3) of the lease 
provides that the lessee will be entitled to all the in- 
come, produce, mal and profit arising from mal, sair 
items, sir land, high and low lands, water and forest 
produce, tanks and ponds, groves, markets, bar as 
(enclosures), land on the banks of the Ganges which 
may appear or disappear by fluvial action of the river. 

Although the power of the lessee is described in detail, 
there is no express mention that he is to cultivate the 
lands himself. ISTo doubt such power would be 
implied, but the point is that there is no express 
mention of any intention on the part of the lessee 
to cultivate the lands himself. Furthermore, the 
amounts which are to be paid to the lessor are 
called instalments of profits, and in case of 
default of payment interest at the rate of eight 
annas per cent, per mensem is to run on the 
amount, which could be deducted from the premium 
{zar-i-peshgi) advanced to the lessor. The lessee is 
not entitled to plant groves on the land. The lessee 
is also to be responsible for payment of Government 
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revenue and cesses. Reading the lease as a whole, 

BAiiAiiH therefore, it is impossible to say that the primary 
object of this transaction was agriculture, that is to 
Iamix say, that the entire village was let out to Kalka Prasad 
Singh for the purposes of cultivation or other agricul- 
tural purposes. Part of the village consists of waste 
and abadi lands and it was not likely that all the area 
could be brought under cultivation. Having regard 
to all these circumstances, it is impossible to hold that 
the lease in dispute in this case was a lease for agri- 
cultural purposes so as to be exempted from the opera- 
tion of section 108 of the Transfer of Property Act 
and to be governed by the Agra Tenancy Act. The 
lease is therefore not governed by the Agra Tenancy 
Act and the rights under it are not non-transferable. 

I would allow the appeal and setting aside the 
order of the courts below dismiss the judgement- 
debtors’ objections with costs in all courts. 

Mukerji, J. — I agree with my learned brother 
■that the judgement-debtors’ objection to the execution 
of the decree must be disallowed. 

As pointed out by my learned brother, the main 
law on the question pf transferability of leases is con- 
tained in the Transfer of Property Act which is an 
all-India Act. By that law all leases-, except where 
the terms prohibit, are transferable. Such being the 
case, the present lease should also be transferable. If 
there be a prohibition in law, we must see w'here that 
prohibition is. In section 117 of the Transfer of Pro- 
perty Act an exception has been made in the case of 
agricultural leases and it has been laid down that those 
shall be governed by the local laws where there are 
any. Such a local law is the Tenancy Act of Agra. 
TIow we have to see w'^hether the lease before us is 
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governed by the Agra Tenancy Act. We must remein- 

her that a lease which is to be exempted from the 
general provisions of the Transfer of Property Act 
must be essentially an agricultural lease. If it be not xSiw 
an agricultural lease in its essence, it will not be ex- 
einpted. My learned brother has already pointed out, 
and I need not repeat it, that the Tenancy Act is 
directed to govern agricultural tenancies and not 
tenancies the object of which is not the promotion of 
agriculture. 

The lease in this case nowhere states that the 
lessee has taken the land for the purpose of cultivating 
it himself. There is not a word to that effect. The 
lease, read as a whole, shows that the zamindar put the 
lessee in the same position as he himself occupied, 
except in a few minor matters, in consideration of a 
small sum of money to be paid to him year by year. 

The primary object of the lease was to obtain the pro- 
prietary rights of the lessor and not to utilize any 
land for the purpose of agriculture. Of course it 
would be open to the lessee to cultivate any particular 
land if he so desired. But that is a secondary object 
and not the primary object. In this view we cannot 
treat this lease as a lease of a farm. The word 
“ thekadar ” has been defined in the Agra Tenancy 
Act as including a farmer or other lessee of proprietary 
rights. The language employed is too wide and it 
must be conceded that a lessee of a house, although he 
would be a lessee of proprietary rights, would not be a 
thekadar within the meaning of the Agra Tenancy 
Act. Where the primary object of the lease, as in this 
case, is not agriculture, the lease must be treated as 
not an agricultural lease. 

In this view the interest of the lessee is transfer- 
able and saleable in execution of the mortgage decree 
passed for the purpose. 
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By the Court. — The appeal is allowed. The 
^ das*^ decrees of the courts below are set aside and the objec- 
tion of the judgement-debtors is dismissed with costs 
ap!ai.\- in all courts. The execution will proceed. 

Afpeal allowed. 



I 1926 Before Mr. Justice Kanhaiya Lai and Mr. Justice Bays. 

. Fehruary, 

! 5- JANGI LATj (Decree-holder) v. MAT.\ BADAL STNCiH 

I ■ and others (Judgement-debtors).* 

I Act (Local) No. IT of 1903 (Bundelkhand Land Alienation 

I Act), section 16— Civil Procedure Code, section 68—- 

I Execution of decree. 

1 . The fact that land which is subject to the provisions of 

! the Bundelkhand Ivaud Alienation Act, 1903, happens to be 

; • ancestral land will not enable a court to apply section 63 of 

I the Code of Civil Procedure and transfer the execution of a 

[j decree affecting it to the Collector for the purpose of bis 

1 dealing with it in the manner provided by schedule III of 

the Code. Hanuman Prasad Narain Singh v. Harakh 
Narain (1), referred to. 

The facts of this case were as follows : — 

I The decree-holder appellant obtained a decree for 

i money against certain members of an agricultural 

' tribe, holding landed property in tahsil Karchhana of 

the Allahabad district, to which the Bundelkhand ^ 

i' Land Alienation Act (Act II of 1903) is applicable. | 

In 1920 he applied for the attachment and sale of the I 

said landed property and got an attachment made; 
but before he could proceed with the sale of that 
property, an objection was made by the judge- 
.. nient-debtors that the property was not saleable under 

section 16 of the Act. That objection was allowed 

* Second Appeal No. 1802 of 1924, from a decree of D. C. Hunter, 

District Judge of Allahabad, dated the 29th of May, 1924, confirming a 
decree oi Triloki Nath, Judge of the Court of Small Causes, exercising the 
powers of a Subordinate Judge of Allahabad, dated the 24th of March, 192S. 

(1) (1919) LL.R., 42 AIL, 142. 




VOL. XLVni.] ALLAHABAD SERIES. 393 

and the decree-holder was directed to proceed with the 
execution of the decree in some other way. A fresh 
application for execution was made by the decree- 
holder in w'hich he asked for the attachment of the b/SL 
same and some other landed property again and 
further prayed that after it was attached the decree 
may be transferred to the Collector of Allahabad for 
the purpose of farming out the property on lease or 
making some other arrangements for the recovery of 
the decretal money. He admitted that the property 
was not liable to sale under section 16 of the Bundel- 
khand Land Alienation Act; but he contended that 
section 68 of the Code of Civil Procedure would apply 
to the case and that the execution of the decree could 
be transferred to the Collector because the property in 
question was ancestral land, for the purpose of dealing 
with it in the manner provided by Schedule III of the 
Code of Civil Procedure. The property specified was 
attached; but the judgement-debtors appeared and 
objected to its sale ; and the court executing the decree 
upheld that objection and held that, both in view of 
the order passed in the previous execution proceeding 
and the operation of the provisions of section 16 of 
the Bundelkhand Land Alienation Act, it could not 
direct the sale of the property or transfer the execution 
of the decree to the Collector under section 68 of the 
Code. That order was upheld by the lower appellate 
court. 

The decree-holder appealed to the High Court. 

Dr. Kailas Nath Katju, for the appellant. 

Munshi Harnandan Prasad for the respondent. 

The judgement of the Court (Kanhaiy.a, Lal and 
Boys, JJ.,), after setting out the facts as above, thus 
continued : — 

The Bundelkhand Land Alienation Act was 
passed with the object of restricting the alienation of 

33 
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agricultural land by the members of an agricultural 
tribe or the sale thereof in execution of a decree; and 
no permanent alienations or mortgages or leases of 
agricultural land were permitted except in accordance 
with the terms and conditions laid down in that Act. 
Section 16 provided that “no land belonging to a 
member of an agricultural tribe shall be sold in exe- 
cution of any decree or order of any civil or revenue 
court made after the commencement of this Act.” If 
the land was not liable to be sold in execution of any 
decree, it was not open to the court executing the 
decree to pass an order for its sale; and if no order for 
sale could be passed, section 68 of the Code of Civil 
Procedure would _ be inapplicable. In Hanuman 
Prasad, Narain Singh v. Harakh Narain (1) it was 
held that where a member of an agricultural tribe 
0 agricultural land to which the above Act was 
applicable, was adjudicated an insolvent, such land 
could not vest in the receiver because the property was 
not saleable. x- , 

It IS urged before us that there was nothino- in 
law to prevent a court from attaching the property 
and if It could attach the property, it could also direct 
its sale and then transfer the proceedings to the Collec- 
tor for realizing the decretal money otherwise than by 
a sale of the property attached. But if a sale is for- 
bidden, an order for sale cannot be passed. In fact 
no order for sale was passed in this case. The 
ecision of the court below is therefore correct and 

cannot be disturbed. The appeal is dismissed with 

costs. 


A 'p'peal dismissed . 


(1) (1919) I.L.R., 42 AIL, 142. 
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Before Mr. 'Justice Sulaiman and Mr. Justice Muherii. „ 

^ Februarg, 

MEWA EAM (Defendant) v. RAM GOPAL- (Pl.u;ntiffj 17. 

-AND HOTI LAD AND OTHERS (DEFENDANTS).* 

'Act No. VII of 1913 (Indian Companies’ Act), section 4 — 
Partnership — “ Person ” — Joint Hindu family. 

Por the purpose of reckoniug whether a partnership 
exceeds or not the number of persons pi’escribed by sec- 
tion 4 of the Indian Companies Act, 1913, a Joint Hindu 
family as represented by its managing member counts only 
as one per.son : it is not necessary to reckon each indmdual 
member of the family separately. Moti Piam v. Muham- 
mad .ibdul Jalil (1), followed. 

The facts of this case, so far as they are. necessary 
for the purposes of this report, sufficiently appear 
from the judgement of Sulaiman, J. 

Mr. B. E. O' Conor, Dr. Surendra Nath Sen and 
Munshi Kamla Kant Yarma, for the appellant. 

Sir Tej Bahadur Sapru, Dr. Kailas Nath Katju, 

Munshi Ram Nama Prasad and Pandit Shambhu Nath 
Chaube, for the respondent. 

Sulaim-an, J. — First Appeals Nos. 373 and 374 of 
1922 are connected and the same substantial questions 
of law arise in these appeals. These appeals arise out 
of twm separate suits brought for dissolution of 
partnership. The substantial pleas raised on behalf 
of the defendant appellant, Eai Bahadur Lala Mewa 
Ram, were : (1) that the partnership in question 
'Consisted of more than 20 members and was therefore 
illegal within the meaning of section 4 of the Indian 
Companies’ Act (VII of 1913) and (2) that the 
] 5 artnership being an illegal association, no suit for 
the dissolution of partnership was maintainable in a 
court of law. The learned Subordinate Judge has 
held that as a matter of fact the number of partners 

* Firs: Appeal Fvo. 373 of 1929, from a decree of Ganga Nalls, 

::^iiborcliDate Jiiuce of Aloradabad, dated the 10th of August, 1922. 

(1) (1924) I. L. K,. 46 All, 509. " 
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in either of these associations did not exceed 20 and 
therefore the association was not illegal. In these 
ajipeals it is unnecessary for us to express any opinion 
as to the rights intei- se of the members of any illegal 
association because we are satislied that in neither of 
these cases the number of partners exceeded 20. 

Admittedly the numbers of persons who executed 
the two deeds of partnership are only 10 and 12, res- 
pectively. The only way in which the defendant can 
urge that the number exceeds 20 is by saying that many 
of these executants .are members of joint Hindu 
families consisting of a large number of other mem- 
bers and if all the other members of each family were 
to be counted, the total number exceeded 20. We are 
of opinion that this is not the right method of calculat- 
ing the number in order to ascertain whether the 
association consists of 20 or more members. If each 
of the executants entered into this partnership in his 
own individual capacity he admittedly counts as one. 
On the other hand, if he entered into the partnership 
in his representative capacity on behalf of his family, 
then his joint family must be considered to be a unit 
and must be deemed to be one person within section 4 
of the Indian Companies’ Act. This view is in accord 
with the pronouncement of a Division Bench of this 
Court in Moti Ram, v. Muhamm-ad AMul Jalil (1). 
We, therefore, think that the view taken by the learned 
Subordinate Judge that the partnerships in question 
were not illegal associations was correct. There is. 
therefore, no force in these appeals. 

Mukerji, J.— I entirely agree. I have just one 
word to add and that is as to the interpretation of sec- 
tion 4 of the Indian Companies’ Act (VII of 1913). 

Where a person lends his name to a partnership 
contract he is one of the “ persons ” constituting the 

(1) (1924) I.L.E., 46 AIL, 609. 
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total number of partners. Behind his back there may 
be a joint Hindu family, or he may be representing a 
hrm consisting of himself and several other members. 
In either case, so far as the other partners are affected, 
the party joining in the contract is the only person 
with whom they are concerned. The share owned by 
the individual member may have to be, in the case of 
a partition in the family or dissolution of partnership, 
divided among other persons. But that fact cannot 
affect the other members in the partnership in question. 
In this view the party joining constitutes only one 
person and not more than one person. 

By the Court. — These appeals are dismissed 
with costs. 

Ap 2 ^eal dismissed. 

[See also Piaid Lai v. Muir Mills Co., (1) where 
it was held that the karta was the member of the 
family alone entitled to be registered. — Ed.] 

EE VISIONAL GEIMINAL. 


Before Mr. .Jiistice Daniels. 

PARAMH.VNS P.iNDE v. SHEODAESH.XN STNG-H.* ^1926 
Criminal Procedure Code, section 146 — Applieahiliiy 

section to parties whose rights in the disputed land have 

already been determined by civil court. 

Section 146 of the Code of Criminal Procedure cannot 
be applied where the civil court has not only determined the 
rights of the parties, but has also detennined the possession 
so far as it was in its power to do so. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Pundit A mbika Prasad Pandey, for the appli- 
cant. 

Munshi Janaki Prasad, for the opposite party. 

* Criminal Revision No. 3 of 1926, from an order of K. G. Banerji, 

Sessions Jiid^e of Gliazipnr, dated the 3rd of December, 1925. 

(1) (1919) I.Ii.R., 41 All, 619. 
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Daniels, J. — This is an application for revision 
Pabam- Qf an order passed under section 146 of the Criminal 
PANI.E Procedure Code. The proceedings have been veiy 
sheodas- protracted. It appears that they were first started in 
s^H December, 1924, on the application 'of the first party, 
Babu Sheodarshan Singh and others. The magistrate 
dismissed the application on the 27th of February, 
1925, nearly a year ago, on the groimd that section 145 
was not applicable. He appears then to have taken 
proceedings under section 144. These were set aside 
by the District Magistrate who thought that action 
under section 145 was the proper course. The pro- 
ceedings were then re-started and have been concluded 
by the order under revision. In this order the Deputy 
Magistrate states that he is unable to determine which 
party is in possession and he therefore attaches the 
land and appoints the Tahsilda.r as receiver. 

The pleas urged in revision are, first, that' sec- 
tion 145 is inapplicable where neither party is entitled 
to exclusive possession, and, secondly, that section 146 
is inapplicable because the rights of the parties have 
already been determined by a competent court. The 
property in dispute consists of a plot of sir land, 
No. 2825, with an area of ten bighas. The first party 
and Bishan Narain Singh and others of the second 
party are joint proprietors of the land in the propor- 
tion of one-third and two-thirds. The other members 
of the second party are either mortgagees or permanent 
lessees. The members of the first party executed a 
usufructuary mortgage of their one-third share in 
favour of their co-sharers, the members of the second 
party. They subsequently sued for redemption and 
got a decree on the 16th of September, 1922. A year 
later they got joint possession from the courts. A 
decree for joint possession is executed in accordance 
with order XXI, rule 35. It does not entitle the 
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pei’son obtaining it to actually enter on the land and 

proceed to cultivate it, or displace the persons who are 
doing so. It is merely enforced by a proclamation on paxde 
the property and in the locality, which entitles the skeodai^ 
persons to whom possession is thus given either to 
obtain partition or to claim the profits of the property 
from the person in possession of their share. 
Although the Deputy Magistrate finds himself unable 
to determine the question of possession, it appears to 
me highly improbable that the first party ever obtained 
any actual possession under this decree. The fact 
remains, however, that it is difficult to see how* sec- 
tion 146 can be applied where the civil courts has not 
only determined the rights of the parties, but has also 
determined the possession so far as it was in its power 
to do so. The civil court having already awarded 
joint possession to the first party, the only relief for 
which he could apply to the civil court is a relief which 
has already been granted to him. It is said that he 
could apply for a partition of the property. This no 
doubt is true, but such an application would not be an 
application to the civil court to determine the title or 
the right to possession. It would be an application to 
convert a joint proprietary right into a right of 
severalty in a portion of the property. In ni'’ view, 
therefore, the order of attachment passed by the court 
below in this case was not justified by the terms of the 
section on a reasonable interpretation of it and I set it 
aside. 



Order aside. 
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Before Mr. Justice Sulaiman and Mr. Justice Mukerii. 
OM PEAKASH and .another (Applicants) v . MOTl E.AM 
(Opposite party).* 

Act No. V of 192() (Provincial Insolvency Act), section 28, 
clause (2) — Insolvency — Joint Hindu family — Whole co- 
parcenary property vestiny in receiver on insolvency of 
father. 

When the father of a joint Hindu family is declared 
an insolvent, the whole of the co-parcenary property of the 
family vests in the receiver. Bawan Das v. Ghiene (1) and 
Official Assignee of Madras v. Ram Chandra Ayyar (2), 
followed. Sat Narain v. Behari Lai (3), distinguished. 

The facts of this case were as follovis ; — 

One Lachhinan Das became an insolvent and the 
official receiver, Babu Moti Ram, took possession of 
certain property as belonging to the insolvent and sold 
it. Two sons of the insolvent applied to the District 
Judge praying for the release and recovery of 
possession of two-thirds of the property upon the 
ground that their father’s share was only one-third 
and that share only could be sold. The District Judge, 
relying on the case of Bawan Das v. Ghiene (1), 
rejected the sons’ application. They then appealed 
to the High Court. 

Dr. Kailas Nath Katj^l and Pandit N armadesh- 
war Prasad V'padhiya, for the appellants. 

Munshi Durga Prasad, for the respondent. 

The judgement of Mukerji, J., after stating 
the facts as above, thus continued : — 

It has been said on the respondent’s behalf that in 
this Court and in other Courts the view has always 

* First Appeal No. 76 of 1925, from an orSi- oLgT 0. AlIeiirDis- 
irict Judge of Saharanpur, dated the 2Sth of Jaiiuarv 1925 
(1) (1921) I.L.R., 44 All., 316. (2) (1922) I.L.R., 46 Mad., 54. 

(3) (1925) I.L.E., 6 Lah., 1. 
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been taken that where a father in a Hindu family 

governed by the Mitakshara law has been declared an 
insolvent, the receiver is entitled to sell not only the 
share of the father that will fall on him on parti- ' " 
tion, but the entire property in his hand belonging to 
the whole family consisting of himself and his sons. -J- 

This view is. supported by the ruling of this Court 
referred to above. The case of Official Assignee of 
Madras v. Ramachandra Ayyar (1) also takes the same 
view. Let us now consider the Privy Council case 
quoted by the learned counsel for the appellant. A 
certain Hindu father, Eai Bahadur Srikishen Das, 
had two .sons. The father was declared an insolvent. 
Thereafter the sons brought a suit for pre-emption 
with respect to certain property sold in the neighbour- 
hood. The defence raised was that the father having 
been declared an insolvent, the entire family property 
vested in the receiver and that, therefore, the sons had 
no such right left in the family property as would 
entitle them to maintain the suit for pre-emption. 

Their Lordships of the Privy Council considered 
several sections of the Presidency Towns Insolvency 
Act (III of 1897) and came to the conclusion that the 
insolvency of the father did not deprive the sons of 
their right to maintain a suit for pre-emption. The 
following words from the judgement will tear quota- 
tion : — “ It may be that under the provisions of sec- 
tion 52 or in some other way that property (property 
of the sons) may in a proper case be made available for 
payment of the father’s Just debts; but it is quite a 
different thing to say that by virtue of his insolvency 
alone it vests in the assignee, and no such provision 
should be read into the Act.” 

As I read the Judgement of their lAirdships of the 
Privy Council, all that was decided was that it might 

m afl2-2) r.L.R., « Mod., .54. 
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be open to the creditor or the official assignee to pro- 
pbaease against the sons’ shares in the family property ; 

but so long as the shares were not sold, the sons ■would. 

Moti Ea„i. g^gpgjgg gmjjj rights as they might possess by virtue of 
being the o'wners of their shares in the family pro- 
perty. As already stated, their Lordships considered 
the provisions of the Presidency Towns Insolvency Act. 
In this case we have to consider the provisions of sec- 
tion 28 of the Provincial Insolvency Act (V of 1920). 
Section 28, clause (2) reads as follows : — ” On the 
making of an order of adjudication, the whole of the 
property of the insolvent shall vest in the court or in a 
receiver . . .” The question is whether the ex- 

pression “ property of the insolvent ” means the pro- 
perty which the insolvent, as the father of his sons, 
was entitled to call his own and sell it under certain 
circumstances, or that share which goes to the father 
in the event of a partition between himself and the 
sons. On the authority so long prevailing in this 
Court, we take it that the former meaning is the proper 
meaning of the word “ property ” as used thei-e. I 
find nothing in the Privy Council case which shows 
that this interpretation would be wrong. 

Much has been said as to the inconvenience th.;ir 
would arise from the course that has so long been 
adopted in this Court ; but it is not necessar}^ to discuss 
that question. 

I am of opinion that the petition of the appellants 
was rightly dismissed, and I would dismiss the appeal 
with costs. 

SuLAiMAN, J. — I concur. There can be no doubt 
that the trend of the authorities so far has been to 
allow the receiver in insolvency to dispose of the joint 
family property in lieu of the debts of the father, 
where the latter has been declared insolvent. I may 
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refer only to tlie recent case of Bawan Das v. 0. M. 

Chiene (1). It will, therefore, be difficult to depart pr-ikash 
from this view or to reconsider the point unless these Mow eam. 
rulings have been overruled either expressly or by 
implication. The learned advocate for the appellant 
relies upon the recent pronouncement of their Lord- 
ships of the Privy Council in Sat Narain v. Behari 
Lai (2). The only point before their Lordships was 
whether the effect of the insolvency of the father 
was to divest the sons of all interests in the joint 
property so as to deprive them of their right of pre- 
emption as co-sharers. Their Lordships clearly held 
that the effect of the insolvency of the father was not 
at once to vest the entire property in the official 
receiver. There are, no doubt, some observations on 
pages 96 and 96 suggesting that, although the words 
“ disposing power ” in section 2 may be wide enough . 
to cover a Hindu father’s power to sell the joint pro- 
perty and apply the proceeds to the payment of his 
debts, yet the definition of “ property ” seemed to 
suggest that what was contemplated was an absolute 
and unconditional power of disposal. 

There is a further point pressed before us that, 
when their Lordships guarded themselves from saying 
that the property did not become available for pay- 
ment of the father’s just debts, they referred to sec- 
tion 52 of the Presidency Towns Insolvency Act, 
corresponding to which there is no express provision 
in the Provincial Insolvency Act. Section 2 {d) 
begins by saying that “ property includes . . . . ” 

It is obvious that it does not contain an exhaustive 
definition of the term “ property.” In the Full 
Flench decision of the Madras High Court in Official 
Assignee of Madras v. Rama Chandra Ayyar (3) the 
learned Judges based their decision on the combined 

(1) (1921) LL-B., 44 AIL, 816. (%) (192.51 I.L.B.. fi Lah., 1. 

(3) (1922) l.n.B., 4a Mad., 34. 
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effect of sections 7, 30 and 52 of the Presidency 
om peamsh Towns Insolvency Act. 

Hoti Bam. The interests of a father in the entire joint 
family property extend over the whole property, and 
it seems difficult to hold that he has no interest in the 
entire property- because if a partition were to take 
place, the interests of his sons would be cut out and set 
^ apart. As, in my opinion, the case decided by their 
Lordships does not overrule the previous rulings of this 
Court and other High Courts, I find it impossible to 
take a different view. The appeal is dismissed with 
costs. 

Appeal dismissecL 
[Compare Allahabad Bank Ltd, v. Bhagwan Das 
Joliari, p. 343, supjTa.-—¥jD.'\ 


Before Sir Grimwood Hears, Knight, Chief Justice, and. 
Mr. Justice Lindsay. 

MULGHAND NEMI CHAND (Defendant) v, BASDEO 
EAM SAEUP (Plaintiff)/"' 

Suit for damages — Negligence — Storage of cotton in bulk 
icithout sufficient 'precautions against fire. 

Defendants hired a large room in the lower storey of a 
house and therein stored a large quantity of cotton in bales. 
The room was totally unventilated, and the cotton was left 
there during the hottest part of the year without any more 
attention than a perfunctory inspection every few days. 
Shortly after the commencement of the rains, the cotton 
caught fire, though from what precise cause was not Fatis- 
factorily established, and the house w^as considerably dan aged 
in consequence. 

Held that the defenda.nts w-ere responsible for the damage 
caused to the plaintiffs’ house, inasmuch as the fire would not 
have happened had they exercised proper watchfulness and 

* First Appeal No. 211 of 1922, frcan a decree of Harihar Prasad, 
..Additional Subordinate Judge of Agra, dated the 25tb of April, 1922. 


1926 

February, 

22 . 
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control over the cotton. Scott v. London Dock Co., (1), I'J^s 
Byrne v. Boadle (2) and Rivers Steam Navigation Co., v. 

Choidmull Doogar (3), referred to. Xem Chaxo 

The facts of this case were as follows : — ®eam° 

The defendants were brokers of A j mere, and also 
carried on a business as cotton commission agents 
at Agra. On the 25th of March, 1920, they had 
occasion to require premises at Agra to store some 
388 bales of cotton, of which 363 bales were the pro- 
perty of a firm called Sukar Nand, Shiam Lai. They 
hired on a monthly rent a big room on the ground floor 
of the plaintiffs’ house at Belanganj, Agra. The 
cotton was deposited therein and remained there 
during April, May and June. It was in evidence 
that the room was entirely unventilated save for 
three doors which were almost always closed. In this 
year (1920) the rains commenced at Agra during July 
and they had been on for some days when, on the 28th 
of July, in the afternoon smoke was seen issuing from 
the room. The alarm was raised, the doors were 
eventually opened and the cotton was found to be on 
fire. The fire was not got under until great damage 
had been done to the upper portion of the house. 

The plaintiffs sued the defendants for damages, 
basing their claim largely on the allegation that the 
plaintiffs had themselves intentionally set fire to the 
cotton. 

The trial court, though on what precise findings 
%vas not altogether clear, gave the plaintiffs a decree 
for Rs. 12,800. The defendants appealed. 

Sir Tej Bakadtir Sapru, Dr. Siirmdva Nath Sen, 

Mr. B. Malik, Munshi BaleMiiran Prasad and Munshi 
A jndhia Nath, for the appellants. 

(I) aS65) 34 L.'L. (Ex.), 220. CiJ (1863) 33 L. 3. (Ex.). IS. 

(8) (189B) I.L.E., 26 Calc., S93, 
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Mr. B. E. O’Conor, Dr. Kailas Nath Katju and 
MuLomKD MunsM Narain Prasad Asthana, for the respond- 

ISEMI CHA-ND 

0 . ents. 

The judgement of the Court (Mears, C. J., and 
's.wop. Lindsay, J.), after stating the facts as above and 
rejecting the plaintiffs’ hypothesis of incendiarism, 
thus continued : — 

It is impossible to understand from the judge- 
ment whether Mr. Harihar Prasad really thought it 
a case of incendiarism or that the cotton was ignited 
by fire brought negligently into contact with it by the 
servants of defendants, or whether liability should 
fall on the defendants upon the ground that admit- 
tedly a fire broke out on premises occupied by them and 
under their control under circumstances which put 
the burden of proving that they had acted in all 
respects with reasonable care. 

In the result he gave the plaintiffs a decree for 
Es. 12,800, based not upon a calculation of the 
amount which it would cost to make good the damage 
done but on the capital value of the destroyed portion 
of the house, regarded from the letting point of 
view. 

The defendants alleged that ventilation wms 
given to the room by 3 square sky-lights placed over 
the doors. It is obvious from the photographs and 
plans that no such sky-lights ever existed. From the 
evidence of Nathu Lai (page 84) it is clear tha,t the 
cotton, once it was stored in the room, was left to 
itself and all that happened was that a servant on the 
2nd or 4th day would go and see it. By going to see it 
the witness explained that he went to the locked doors 
without the key and looked through to see if it was 
all right. It was only when a customer wanted to see 
bales that the room was opened and there was evid- 
ence show^’ing that cotton had slumped so badly that 
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there were no buyers. No evidence was given to 

show that the room was ever opened during the tre- 
niendous heat of April, May and June, or the rains of p 
July. At page 130 of his judgement the learned 
Subordinate Judge assumed, because it had been ' ' 
raining, that therefore it could not be a case of 
spontaneous combustion. A great deal of argument 
in this Court was addressed to us on the negligence in 
leaving cotton on the ground floor of a residential 
house unwatched for months and in an unventilated 


room. The cotton must have become bone-dry by the 
end of June and in a condition in which it would 


eagerly absorb moisture during the rains and the 
pressure of one damp bale upon another is exactly the 
very circumstance which gives rise to spontaneous 
combustion and which has to be guarded against by 
adequate ventilation, the moving to and fro of the 
bales, temperature tests and daily watchfulness. 


The plaintiffs were so set upon running the case 
of incendiarism that they overlooked the importance 
of getting expert evidence on the liability of cotton to 
self-ignition, but we are at liberty to, and do, dis- 
agree with the Judge that the fact of wet weather 
precludes the theory of spontaneous combustion. On 
the other hand, it indicates the likelihood of it. 

We think that the judgement, unsatisfactory as 
it is on the issues propounded, may yet be supported 
by his ftnding at page 132, lines 30 to 40. 

We confirm his decision on the ground that the 
fire which undoubtedly occurred would not have 
happened had the defendants exercised proper 
watchfulness and control over the cotton. They had 
the exclusive control and custody of the cotton and 
nuist be presumed to know the degree of care required 
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by persons who store cotton in India in bulk in nii- 
Mtjlchand ventilated rooms during the months of April, May, 

Nemi Chand 

V. June and July. t 

EAir The principle of liability is set out in the cases 

saeip. Scott V. London Dock Co. (1), Byrne v. Boadle (2) 

and the Indian case of The Rivers Steam Navigation 
Co. V. Choutmull Doogar (3). 

Now as regards the damages. The learned 
Subordinate Judge was, as we have said, unable to 
accept the evidence of Janki Prasad — the plaintiff 
gave the court no help. Mr. Prag Narain, who ex- ; 
pounded theories on the way cotton burns when an 
incendiary has heen at work, also gave expert evidence 
as to the price houses fetch in the locality, based upon 

a rental calculation. . We are of opinion that if the 

plaintiff had disclosed his books and given the court 
a straightforward calculation of the total of the cost 
of the house at the date of the fire and also produced 
two or three reliable quantity surveyors and builders 
he might have shown a greater loss than Rs. 12,800. 
However, he failed to do so, and we propose to leave 
the damages at the amount awarded by the learned 
Subordinate Judge. 

In viev,- of the manner in which this case was 
conducted in the lower court we deprive the plaintiff 
of his costs in that court and, whilst dismissing this 
appeal, do so also without awarding any costs to the 
plaintiff respondent. 

A'p'peal dismissed. 

(1) (1865) 34 L. J. (Ex.), 220. (2) (1863) 83 L. J. (Ex.), 18. 

(3) (1898) I.L.E., 26 Calc., 898. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Walsh and Mr. Justice Balal. 

EMPEROR V . KALWA and others.* 

Act No. I of 1872 (Indian Evidence Act), sections 30 and 114 
— Confession — Corroboration — Presumption. 

Amongst the presumptions a criminal court may make is 
the presumption that an accomplice is unworthy of credit 
imless he is corroborated in some material particular. 

General hostility to the victim cannot be considered to 
be corroboration of a direct statement connecting an accused 
with a particular crime. Corroboration must point to the 
identificaton of the person charged with the particular act 
with which the direct evidence connects him. 

Where there was nothing in the case of the appellant 
outside the confession of a cO-aecused pointing to his compli- 
city in the crime of murder, held, that the appellant must be 
acquitted. 

Emperor v. Kehri (1), not applied. Emperor v. Ashoo- 
tosh Chuckerbutty (2), followed. 

The facts of this case sufficiently appear from 
the judgement of the Court. 

Sir C. Ross Alston, Mr. F. Owen O’Neill, Mr. 
K. 0. Carleton and Mr. K. D. Carleton, for the appel-- 
iants. 

The Government Advocate (Babu Lalit Mohan 
Banerji), for the Crown. 

Walsh and Dalal, JJ. : — This is an appeal by 
five men who have been convicted for participation in 
a murder. Two of the appellants, who are unrepre- 
sented, viz., Kalwa, who confessed and whose confes- 
sion has taken great prominence in the evidence at 
the trial and in the consideration of the case in court, 
and Rasila, have been condemned to death. Against 

* Criminal Appeal No. 5 of 1926, from an order of Preo NatE GKose, 

Additional Sessions Judge of Cawnpore at Banda dated the 23rd of 
December, 1925. 

(1) (1907) 29 AIL, 434. (2) (1878) I.L.B., 4 Calc., 483^ 


1926 

February. 

25. 
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! them there is positive evidence, in addition to the 

j Empeeob confession of Kalwa, going to show that they were 

I Eaiiwa. seen coining away from the scene of the crime. 

I I Bhure Singh, also unrepresented before us, has been 

I convicted under sections 460 and 302, read with sec- 

* tion 109 of the Indian Penal Code, and sentenced to 

t transportation for life upon the statement of the con- 

I fessing accused who testified to his presence at the 

I commission of the crime and whose evidence against 

j Bhure Singh is clearly corroborated in a manner 

I impossible for the appellant to get over. The two 

remaining appellants, both of whom have been 
convicted and sentenced to transportation for life, 

■ have been found gilty of abetment, in the sense of 

! instigation and counselling, largely also upon the 

I , direct evidence of the confession and such other 

circumstances as the Judge thought sufficient to 
; ■ ! justify his accepting the confession against these two 

men. These two men have been represented by 
f . counsel : Jagmohan by Mr. O'Neill, and Brij Narain 

' I by Sir Charles Alston, and their cases, no doubt, 

I present some difl&culty and have caused us to examine 

very closely the grounds upon which the learned 
Judge convicted them. Four other persons were also 
; I charged but acquitted, the charge against them being 

, in substance the same as against Jagmohan and Brij 

,Hj' Narain, namely, that they were instigators and tooK 

, part in the preparation and counselling of the crime. 

[The judgement proceeded with a discussion of the 
evidence against the appellants which it is unneces- 
, ! !; . sary to report at length, but the following extract, 

which deals with the value to be attached to the con- 
i ' fession of a co-accused and the corroboration required 

' before such confession can be safely acted upon as 

against the other accused, is of general importance 
and is reported below.] 
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The view we take is this that in declining to apply 
the legal proposition, which now has stood for many 
years, laid down in the case of Emperor v. Kehri (1), KAtw*. 
we prefer to follow the view of Chief Justice Garth, 
in Emperor v. Ashootosh Chukerhutty (2), quoted in 
the judgement in the case of Emperor v. Kehri (1), to 
the view taken by the members of the Court in Kehri' s 
case. As a matter of fact, if it has not already been 
pointed out, it is as well to point out that in the 
judgement in Kehri’ s case in the passage where 
Mr. Justice Knox differs from Chief Justice Garth 
and gives his reasons for so doing, he has committed 
himself to a mis-statement of fact with reference to 
the confession having been made in the presence and 
hearing of the co-accused. We prefer to follow the 
old established practice, — a practice almost invariably 
followed throughout India' even by those who accept 
the decision in the order against Kehri — , which is well 
expressed in illustration (&) to section 114 of the Evid- 
ence Act, namely, that amongst the presumptions a 
court may make is the presumption that an accomplice 
is unworthy of credit, unless he is corroborated in 
material particulars. That is a direction of law or 
of practice — it matters not which — ^which we our- 
selves should give to every jury in any case in which 
we had to direct them upon the law and which in 
matters of fact we ourselves should follow. Applying 
that principle to the case of Jagmohan, we accept 
Mr. O’NeilVs contention that there is nothing in the 
case outside the confession pointing to his complicity 
in this particular crime. The existence of general 
enmity and a desire, however strong, or a motive 
however effective, to procure the death of another 
person may be a piece of circumstantial evidence, but 
is not corroboration of a sworn statement of partici- 
pation in a particular crime. Ckirroboration must 

(1) (1907) I.L,B„ 29 All., 4S4. (2) (1878) I.L.E., 4 Calc., 483, 
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Emperob 

Kalwa. 


point to the identification of the person charged iwith 
the particular act with which the direct evidence 
connects him. 


MISCELLANEOUS CIVIL. 



1926 Before Mr. Justice Lindsay and Mr. Justice MuHerii. 

February, 

BAGHHAN (Plaintipf) v. THE MUNICIPAE BOABU OE, 

MIBZAPUE (Defendant).* 

Act No. VII of 1870 (Court Fees Act), section 7 (iv) (d)—Act 
No. VII of 1887 (Suits Valuation Act), section 8 — Suit for 
declaration of title and for an injunction — Valuation for 
computation of court fees and for purposes of jurisdic- 
tion. 

Plaintiff sued (a) for a declaration of his title as to a 
certain plot of land and (h) for an injunction restraining the 
defendant from' interfering with the constmction of a chabutra 
which he desired to erect on the land in question. He 
valued his suit at Es. 1,100 for the purposes of jurisdiction 
and paid a court fee of Es. 20, viz., Es. 10 for the declaration 
of title and Es. 10 for the injunction sough?. 

Held that as regards the claim for an injunction the 
proper court fee payable should be an ad valorem fee calculat- 
ed on the valuation given by the plaintiff for the purpose of 
jurisdiction. 

This was a reference as to the correct amount of 
court fee payable on a plaintiff’s suit and two 
appeals. The facts out of which the reference arose 
appear from the judgement of the High Court. 

Dr. Kailas N afh Katju, for the appellant. 

Mr. Sanhar Saran, for the respondent. 

Lindsay and Mukerji, JJ. The suit was 
brought for the purpose of obtaining a declaration of 
title r egarding a certain piece of land in Mirzapur 

* Stamp Eeference m Second Appeal No. 1834 of 1925. ' 
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and for the declaratory relief a courtifee of Rs. 10__^_ 
was paid. Further relief was sought in that the baohhas 
plaintiff asked the court to issue a perpetual injunc- 
tion restraining the Municipal Board of Mirzapur 
from interfering in any way with the construction of 
a chabutra which the plaintiff desired to erect on the 
land in question. 

In paragraph 7 of the plaint we find the follow- 
ing 

“ For purposes of Jurisdiction the value of the thing 
claimed is Es. 1,100 and for payment of court ifee it is Es. 10, 
in respect of declaration, and Es. 10 for the issue of an injunc- 
tion.” 

As regards the relief by way of declaration there 
can be no dispute. As regards the court fee payable 
for relief by way of an injunction, that is regulated 
by section 7(iv) (i) of the Court Fees Act which lays 
down that in a suit to obtain an injunction the court 
fee shall be paid according to the amount at which 
the relief sought is valued in the plaint or memoram 
dum of appeal. 

We have to read this along with section 8 of the 
Suits Valuation Act, VII of 1887, according to which 
in suits of the class we are now considering the value 
as determinable for the computation of court fees and 
the value for purposes of jurisdiction shall be the 
same. In this case, for purposes of jurisdiction the 
plaintiff valued what he calls the “ thing claimed 
at Rs. 1,100 and consequently the suit was instituted 
in the court of the Subordinate Judge. It seems to 
us, therefore, that having regard to the provisions of 
the two sections just mentioned the plaintiff was 
hound to pay a court fee for relief by way of injunc- 
tion on the valuation of Rs. 1,100 and that is what 
the office has reported. We direct the appellant to 
make good the deficiency, for which we allow a month, 
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APPELLATE CI^IL. 


Before Mr. Justice Sulaiman, and Mr. Justice Mukerji. ■ * 

HAEI CHAND EAI (Applicant) v. MOTI EAM 
(Ebcbivee).* 

Act No. V of 1920 (Provincial Insolvency Adt), sections 53 and 

4 — Insolvency — Application hy receiver to declare on osten- ' 
sible transfer executed hy the insolvent to be void — 
Transfer more than two years old — Act No. IV of 1882 
(Transfer of Property Act), section 53. 

The limitatMn of two years prescribed by section 53 of the 
Provincial Insolvency Act, 1920, is apphcable to all cases 
where the transfer, when originally made, was a good transfer 
of property though it was subject to an option of avoiding it, 
to be exercised by the receiver. But such a transfer is only 
voidable and not void and remains good so long as it is not 
annulled by the court. On the other hand a transfer which 
is wholly fictitious from the very beginning is of no effect and 
does not require to be annulled. All that the court has to 
do in such a case is to decide that it is void, which decision 
will bind the claimant to the property as if it were by an 
ordinary civil court. 

So held by Sul.\iman, J., (Mukerji, J., dissenting). 

Per Mukerji, J., — ^An insolvency court has no jurisdic- 
tion to entertain an apphca*tion of the receiver to declare an 
ostensible transfer void within the meaning of section 63 of the 
Provincial Insolvency Act, 1920, if the transaction tools place 
more than two years before the adjudication. 

Shikri Prasad v. Aziz Ali (1), Gaura v. Nawab Muham- 
mad Abdul Majid (2), and Bansidhar v. Kharagjit (3), refer- 
red to. 

This was an appeal arising out of an applica- 
tion made by a receiver in insolvency. The receiver 
alleged that some time before the adjudication the 
insolvent had made an entirely fictitious lease of the 
greater part of his property at a nominal rent in 

* First Appeal No. 38 of 1925, from an order of G-. 0. Allen, District 
Judge of Baiiaranpnr, dated tiie 6tli of November, 1924. 

(1) (1921) 44 AIL, 71. (2) (1920) 64 Indian Cases, 523. 

(3) (1914) LL.E., 37 AIL, 65. 
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favour of his brother-in-law, Hari Chand Rai, and 
he asked that the lease might be annulled and the 
property covered by it put in his possession. The 
application originally was one under section 53 of the 
Provincial Insolvency Act, 1920; but, on an objection 
being raised that that section could not be applied as 
the transaction in question took place more than two 
years before the adjudication, the receiver asked the 
court to treat his application as one made under sec- 
tion 53 of the Transfer of Property Act, 1882. The 
District Judge went into the facts of the case and 
found that the transaction impugned was entirely a 
fictitious one, which was never intended to be carried 
into effect, and was not, for the lessor remained in 
possession all along and there was nothing to show 
that the lessee ever at any time had effective posses- 
sion of the property leased. He accordingly gave the 
receiver the declaration which he asked for. 

The lessee appealed to the High Court. 

Dr. Kailas Nath Katju and Pandit Narniadesh- 
war Prasad TJyadKya, for the appellant. 

Munshi Bury a Prasad, for the respondant. 

The judgement of Sulaiman, J., after stating 
the facts and expressing agreement with the finding 
of the court below that the transaction in dispute was 
a totally fictitious one, thus continued : — 

The learned advocate for the appellant contends 
before us that it was not open to the insolvency court 
to go into this matter at all. If the petition of the 
receiver were to be construed strictly and he were 
pinned down to the section under which it was made, 
there may be something to be said in support of this 
contention; but there is no doubt that allegations 
made in the petition, although the wrong section was 
cjuoted, amounted to an assertion that the transac- 
tion was a wholly fictitious one and was in no way 
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— — binding on the insolvent. In view of this circums- 
S) ^ opinion that the finding of fact arrived 

at by the District Judge was not improper. 

moti 'bam. The question remains whether it was open to the 
insolvency court to go into this matter at the instance 

Suiaiman, j. receiver. The learned vakil for the respond- 

ent has strongly relied on the case of this Court, 
Shikvi Pvascid v. Aziz AH (1), where two learned 
Judges expressed the view that the insolvency court 
has to apply and decide all questions of general law, 
including such questions as are raised by section 5‘6 
of the Transfer of Property Act. After expressing 
this opinion, the learned Judges remanded the case 
for disposal of the question that was raised. It may, 
however be pointed out that documents, which are 
voidable under section 63 of the Transfer of Property 
Act are good in law so long as the option to avoid 
them is not exercised by the creditors who are de- 
frauded. A prayer to avoid such voidable documents 
does not necessarily raise a question of title or of 
priority mentioned in section 4 of the Provincial 
insolvency Act of 1920. As to whether it is covered 
by the wider expression “ of any nature whatsoever ” 
I would require further consideration before express- 
ing any final opinion. It, however, seems to me that 
there is nothing to prevent an insolvency court from 
going into the question of title and holding that a 
certain document executed by the insolvent is not only 
voidable but really void, being fictitious. If a docu- 
ment which is never intended to take effect and which 
in law does not pass title is void ab initio, the pro- 
perty remains vested in the insolvent and belongs to 
him. Any person who puts forward a claim to such 
property is a claimant to it and raises a question of 
title. I am, therefore, unable to , hold that the 

(1) (1931) LL.E., 44 AU., 71. ' 
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receiver cannot at his own instance have such a ques- 
tion of title decided by an insolvency court. Even 
prior to Act V of 1920, when there was no provision Em 
corresponding to section 4 of the new Act, a Bench moti ’ eam. 
of this Court held that, even if a case did not faU 
under section 36 of the old Provincial Insolvency Act, „ , . . 

me Court nad power to inquire whether a disputed 
property was the property of the insolvent or not, vide 
Bansidhar v. Kharagjit (1). As pointed out by me 
in the case of Maharana Kunwar v. E. V. David (2), 
there was a conflict of opinion between this Court and 
the Calcutta High Court, the view prevailing in the 
latter court being that a question of title could be dis- 
posed of by a regular suit only. The enactment of 
section 4 gives effect to the view which prevailed in 
this Court. Under that section, full power is given 
to the insolvency court to decide not only all ques- • 
lions of title or priority, but also of any nature 
whatsoever, whether they involve matters of law or 
fact, which may arise in any case of insolvency 
coming within the cognizance of the court or which 
the court may deem it expedient or necessary to decide 
for the purpose of doing complete justice. It seems, 
therefore, that the insolvency court has full power to 
declare, even though it be at the instance of the 
receiver, that certain property belongs to the insol- 
vent and that any other person, who is putting forward 
a claim to it, is not really entitled to it. This by no 
means implies an annulment of a voidable transfer 
within the meaning of section 53 of the Provincial In- 
solvency Act. The limitation of two years, prescribed 
under section 53, is applicable to all cases where the 
transfer, when originally made, was a good transfer of 
property though it was subject to an option of avoiding 
it, to be exercised by the receiver. But such a transfer 

(1) (1914) I.L.E., 37 All., 65. (2) (1923) I.L.E., 46 All., 16 (21). 
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— — - — is only voidable and not void and remains good so 
Chand long as it is not annulled by tlie court. On the other 
^ hand, a transfer which is wholly fictitious from the 
Moti 'eam very beginning is of no effect and does not require to 
be annulled. All that the court has to do in such a 
case is to decide that it is void, which decision will 
bind the claimant to the property as if it were by an 
ordinary civil court. In this view of the matter, I 
am unable to hold that the court below has acted 
without jurisdiction in recording its finding that the 
transfer is wholly fictitious and not binding on the 
insolvent or the receiver. I would, therefore, dismiss 
the appeal. 

Mukerji, J. — While I agree entirely with my 
learned brother on the question of fact, I have the 
misfortune to disagree with him on the question of 
0 law. I agree that the transaction in the present case 
was a fictitious one and was only a cloak to protect the 
msolvent Lachman Das’s property from being taken 
in execution of decrees. But the matter does not 
end there. 


The receiver sought the aid of the insolvency court 
by^ a petition setting forth that the transaction was 
voidable as against him and asking that under sec- 
tion 53 of the Insolvency Act it might be avoided. 
It was pointed out on behalf of the transferee, the 
lessee, that the transaction had taken place more than 
two years prior to the adjudication of the insolvent 
and that therefore it was beyond the jurisdiction of 
the insolvency court to touch the transfer. The 
learned Judge was of the same opinion. But he 
allowed the petition of the receiver to be treated as a 
suit under section 53 of the Transfer of Property 
Act. He accordingly took cognizance of the petition 
and having heard the case, came to the conclusion 
already stated. 
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I have given the point raised my best considera- 
tion and I am clearly of opinion that an insolvency 
court has no Jurisdiction to entertain an application 
of the receiver to declare an ostensible transfer void 
within the meaning of section 53 of the Insolvency 
Act if the transaction took place more than two years 
before the adjudication. 

It is clear that section 4 of the Insolvency Act is 
controlled by the opening words “ subject to the pro- 
visions of this Act.” The question is whether an 
adjudication of a question of title is or is not con- 
trolled by the provisions of sections 53 of the Insol- 
vency Act. It has been urged on behalf of the respond- 
ent that section 53 would apply to the case of a 
transfer which would be good enough unless challen- 
ged by the receiver, but would not apply where the 
transfer is void initio and in fact is fictitious, 
giving no title to the ostensible transferee. 

This alleged distinction, in my opinion, does not 
exist so far as section 53 of the Insolvency Act is con- 
cerned. All that it lays down is this, that a rooeiver 
can ask the insolvency court to declare as of no effect 
certain transactions which appear to be on the face 
of them transfers. The section has nothing to do 
with the distinction between a transaction which is 
void ab initio and a transaction which is voidable at 
the option of a party. Indeed, in the case of transfers 
by debtors, either they are meant to operate bond fide 
or they are meant to be mere cloaks for the protection 
of the debtors’ property. So far as I am aware there 
is no third class. Either the property is to be pro- 
tected from the creditors or the property is to be taken 
by the ostensible transferee as under a real transfer. 
Where a transfer is meant to be good and is bond fid6 
no title whatever remains in the transferor, the debtor, 
and the property passes beyond the control of the debtor 
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1926 and also of the receiver in insolvency. iWhere the 

Habi transfer is a mere cloak for the protection of the 

debtor’s property, the creditors and also the receiver 
Mon*’’ Ram proper remedy for a declaration of the 

character of the transfer. The question is as to the 
forum where the creditor or the receiver will seek his > 

Miikerp, j. opinion section 53 of the Insolvency 

Act declares that so far as the receiver is concerned 
he can seek the relief in the insolvency court, provided 
the transaction is within two years, as already men- 
tioned. If the transaction is beyond two years, he 
must seek his remedy by an ordinary civil suit insti- 
tuted under section 53 of the Transfer of Property 
Act. . 

As for authority. The only authority that has 
been produced before us by the learned counsel for the 
receiver is the case of SMkri Prasad v. Aziz Ali (1). 

In that case no distinction, as has been sought to be 
drawn on behalf of the respondent, was drawn. The 
case decided that it was open to an insolvency court 
to try questions raised under section 63 of the Trans- 
fer of Property Act. The court was not called upon 
tc decide what would be the effect of section 53 of the 
Insolvency Act in particular cases. In my opinion 
this case is no authority on the question which we 
have now to decide. On the other hand, in the case 
of Gaura v. Nawab Muhammad A bdul Majid (2), two 
leaiued Judges of this Court (one of whom was on 
the Bench which decided the case in I. X*. E., 44 
Allahabad) held that where the transaction was more 
than two years old, it was not open to the insolvency 
court to scrutinize it under the provisions of sec- 
tion 53 of the Transfer of Property Act. It is true 
that the learned Judges considered the provisions of 
section 36 of the Insolvency Act of 1907 and they had i 

a) (1921) I.L.E., 44 AU., 71. (2) (1920) 64 Indian Cases, 623. 
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not to construe the present Act. But in my opinion 
that is no distinction, because section 53 of the 
^ present Insolvency Act is a pnre reproduction of tlie Rm 

old section 36 of the Act of 1907, and section 4 of the moti*’ ram 
present Act is subject to the proyisions of section 53. 

I may point out that if the question of limitation 
and jurisdiction that has been raised in this case has 
to be determined after a trial on the merits of the 
question raised, no utility will be left for a section 
like section 53 of the Insolvency Act. One party, 
the receiver, would assert that the transfer is fictiti- 
ous, pure .and simple, and that it did not pass any 
title to the transferee and that therefore a declara- 
tion to that effect should be made by the court. The 
other party, the ostensible transferee, would assert 
that it is a good transfer and that he has been holding 
the property for more than two years in good faith. 

The preliminary question of limitation and jurisdic- 
tion caimot be decided without the court going 
fully into the merits of the case and finding 
whether the transaction is a good one or a bad one. 

This I think could not have been contemplated by the 
framers of section 53 of the Insolvency Act. 

I would, therefore, allow the appeal, set aside 
the decree of the court below and dismiss the 
receiver’s application with costs. 

By the Court. — The appeal is accordingly dis- 
missed, but as it raised a difficult question of law, 
we direct that the parties should bear their own costs 
of this appeal, 



Appeal dismissed. 
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Before Mr. Justice Walsh and Mr. Justice Dalai. 

EAJ BAHADUE (Dependant) v. NAEAIN PEAS AD 

AND OTHERS. (PLAINTIFFS).* 

Civil Procedure Code, order XXII, rule S' -Determination 
that a certain person is not the legal representative of a 
deceased party — Ees judicata. . 

Where it has once been decided in a proceeding under 
order' XXEE, rule 5, of the Code of Civil Procedure that a 
certain person is (or is not) the legal representative of a 
deceased party, the same question cannot be re-agitated in a 
separate suit. Parsotam Rao v. Janhi Bai (1) and Raoji 
Bhikaji v. Anant Laxman (2), referred to. 

- The facts of this case were as follows : — 

One Chhotey Lai had two sons, and the widow of 
one of them, Musammat Ganeshi, made certain trans- 
fers in favour of Raj Bahadur. Musammat Ganeshi 
had a daughter, Musammat Katori, who was the heir 
to the property on the death of her mother. She in- 
stituted a suit in 1917 for a declaration that the 
‘ transfers were beyond the power of a Hindu widow 
and were not binding on her. During the pendency 
■it of the suit she died, on the 12th of November, 1917. 
Narain Prasad applied to the court to be brought on 
• the record as representative in interest of Musammat 
Katori on the ground that Musammat Katori had 
given birth to a son who died the day after he was 
born and Narain Prasad was successor in interest of 
his wife through that son. On the question whether 
Narain Prasad was or was not the legal representative 
of Musammat Katori, the finding of the court was 
that no son was born to Musammat Katori and that 
Narain Prasad was not her legal representative. The 
suit therefore abated and was dismissed. Prior 
to the dismissal of the suit Narain Prasad, who 
claimed the property, and the sons of Durga Prasad, 

Mrst Appeal No. 88 of 1925, from an order of Aglior Nath Mukerji, 
Additional District Judge of Bareilly, dated the 16th of February, 1925. 

(1) (1905) 28 All., 109. (2) (1918) I.D.B., 42 Bom., 535. 
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brother of Musammat Ganeshi’s deceased husband, 
had referred the question in dispute to arbitra- 
tion and an award was passed in favour of Narain 
Prasad. This award had been passed before the 
dismissal of Musammat Katori’s suit; the award, 
however, was not pleaded in support of Narain 
Prasad’s application. After the dismissal of his 
application Narain Prasad filed the present suit 
against Raj Bahadur for a declaration that the 
transfers made by Musammat Ganeshi were invalid 
and inoperative, and also for possession. The trial 
court dismissed the suit on the finding that it was 
barred by the principle of res pidicata. On appeal, 
the Additional District Judge disagreed with this 
finding and remanded the suit for trial. Against this 
order the defendant appealed. 

Munshi Sarkar Bahadur Johari, for the appel- 
lant. 


1936 


Baj 

Bahadch 

c. 

Haraw 

Prasad 



Mr. B. Malik and Dr. Surendra Nath Sen, for the 
respondents. 

The judgement of the Court (Walsh and Dalal, 
JJ.), after stating the facts as above, thus con- 
tinued : — 


We’ are of opinion that the proceedings in the suit * 
of Musammat Katori subsequent to her death bar the 
present suit of the plaintiff. The court which heard 
Musammat Katori’s suit was entitled under order 
XXII, rule 5, to decide the question whether Narain 
Prasad was or was not the legal representative of 
Musammat Katori and the decision would be binding 
on the parties. On behalf of the respondent reference 
was made to the case of Parsotam Rao v. J anki Bai 
(1). The facts of the case do not appear very clearly 
from the judgement and it is not clear whet]ier the 

(1) (190.')) I.L.B,, 28 All., 109. 
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learned Judges desired to decide or not that once the 
eaj question of a legal representative was decided by a 
“ADira order XXII, rule 5, it could be re-adjudi- 

cated upon in a regular suit. Eeference is there made 
to some vital issue arising in that case — ^whether two 
Hindu brothers were separate or were members of a 
joint Hindu family. If the learned Judges desired 
to decide that a question once determined under order 
XXII, rule 5, would not operate as res judicata, we 
• are not prepared to follow that opinion, with all 
respect. In a Bombay case, Raoji Bhikaji v. Anant 
Laocman (1), a Bench of that Court held that where 
a party died between the passing of a preliminary 
decree and a final decree in a suit for partition and 
the cause of action survived, the court was bound to 
determine the question of the successor in interest of 
the deceased party under order XXII, rule 5, and 
decide such dispute without referring the parties to a 
separate suit. 

As to the award, Narain Prasad ought to have 
pleaded it in support of his right to be brought on 
the record as representative in interest of Musammat 
Katori. The words of section 11 of the Code of 
Civil Procedure, explanation IV, are : — “ Any matter 
which might and ought to have been made ground of 
defence or attack in such former suit shall be deemed 
to have been a matter directly and substantially in 
issue in such suit ”. It must therefore be taken that 
in the suit of Musammat Katori a court having juris- 
diction decided that Narain Prasad was not her repre- 
sentative in interest either through her son or on the 
basis of an award given by arbitration in a dispute 
between himself and the sons of Durga Prasad. We 
have already held that such a finding is binding on the 
parties. 

(1) qSlS) I.L.E., 42 Born., 686, 
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We decree the appeal, restore the decree of the 
Subordinate Judge and dismiss the plaintiff’s suit 
with costs of all the courts. 

Before Sir Grimwood Mears, Knigiht, Chief Jmtice, and 

Mr. Jmtice Lindsay. March, <?. 

SHEO DAESHAK SINGH (Opposite p.^ktyi v. BENI 
CHAUDHEI .^ND OTHERS (Applic.^nts).* 

Mortgage — Suit for redemption — Costs aicarded by appellate 
court — Failure to deposit in time — Charge on mortgaged 
property. 

Whers in a suit for redemption of a mortgage the appel- 
late court increases the amount of the costs payable by the 
plaintiff, such costs, in the absence of any direction to the 
contrai’y, form part of the money chargeable on the mortgaged 
ijroperty, and if they are not paid within the time limited 
the plaintiff is not entitled to possession, .imim Bibi v. 

PMm Shanhar Misra (l), tol\owei. 

The facts of this case were as follows : — 

Babu Sheo Darshan Singh brought a suit for 
redemption of a mortgage and obtained on the 22nd 
of April, 1919, a preliminary decree. The court 
found that the plaintiff had to pay for redemption 
a sum of Rs. 1,747-8-6 for principal and interest and 
Rs. 69-2-0 for costs, making a total of Rs. 1,816-10-6. 

The item for costs just referred to included only 
two-thirds of the costs incurred by the defendants 
mortgagees. 

This sum was deposited by the plaintiff mort- 
gagor in court and on the 26th of June, 1919, a final 
decree under order XXXIV, rule 8, was passed. On 
the 15th of July, 1919, the plaintiff was put in 
possession of the mortgaged property. 

Meanwhile the mortgagees appealed a^inst the 
preliminary decree and on the 2nd of December, 1920, 

* Appeal No. 31 of 1925, under section 10 of the Letters Patent. ■ 

{1} (1919) mE„ 41 AIL, m 
35 ' ■ 
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the appellate court varied the preliminary decree by 
sheo directing the payment of a larger sum and also by 
giving direction for payment of certain costs. The 
time for payment was extended by the appellate 
CHA 0 BHKI. (jecree to the 2nd of March, 1921. Before this latter 
date the plaintiff did deposit in court an extra sum 
of Es. 175, making a total of Es. 1,991-10-6. There 
was, however, due from him under the appellate 
decree a further sum of Es. 45-6-0 in respect of costs, 
and this sum he did not pay before the date in 
question. 

On the 18th of June, 1921, the mortgagees 
applied to the court and asked to be restored to posses- 
sion of the mortgaged property, on the grounds that 
the decree of the appellate court had modified the 
decree of the court of first instance and that the full 
sum payable by the plaintiff mortgagor had not been 
deposited in court. The mortgagee also asked for 
mesne profits for the period covered by the plaintiff’s 
possession. The defendants got an order for re- 
delivery of possession and also got an order entitling 
them to Es. 800 as mesne profits for two years. The 
plaintiff then appealed on the ground that he had in 
effect complied with the terms of the appellate decree 
and was not liable to re-deliver possession to the mort- 
gagees. In other words, his plea was that the pay- 
ment of the above mentioned sum of Es. 45-6-0 was not 
a. condition precedent to his obtaining redemption and 
his being entitled to retain possession of the mortgaged 
property. 

The plaintiff’s appeal was dismissed and he filed 
a second appeal to the High Court, and it came befop 
a Bench, the Judges composing which differed in 
opinion: Mukerji, J., held on a construction of the 
decree that the costs awarded by the lower appellate 
court were not chargeable on the mortgaged property, 
whilst Daniels, J., held that they were, on the 
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strength of the ruling in Damhar Singh v. Kalyan 
Singh (1) and Amina Bibi v. Rama Shankar Misra Shbo 

Daeshah 

The appeal was therefore dismissed. beni 

The plaintiff appealed under section 10 of the f 
Letters Patent from the judgement of Daniels, J. 

Munshi Shiva Prasad Sinha (for Munshi Hari- 
bans Sahai), for the appellant. 

Pandit Uma Shankar Bajpai, for the respon- 
dent. 

The judgement of the Court (Mears C. J., and 
Lindsay, J.,) after stating the facts as above thus 
continued : — 

The question arose, therefore, whether this sum 
of Es. 45-6-0, costs awarded in appeal, was a charge 
on the mortgaged property. Was this sum added to 
the mortgage money? The two learned Judges of 
this Court have differed in their opinion regarding 
this matter. It appears to us, however, that the 
view taken by Mr. Justice Daniels is the correct view 
and that as a matter of law this sum of Rs. 45-6-0 
was a charge on the mortgaged property. It is true 
ihat in the decree of the appellate court there was 
some confusion regarding the order for costs. The 
appellate court was of opinion that the defendants 
mortgagees were entitled to their full costs in the 
court of first instance, that is to say. to a sum over 
Rs. 100 and it made an order accordingly. It laid 
down that the plaintiff mortgagor was liable to pay 
Rs. 1,991-10-6 by the 2nd of March, 1921, and then 
went on to give further directions regarding costs. 

Both sides admit that as framed the additional order 
regarding costs was erroneous in respect of the 
amount specified, but there is no dispute whatever 
that a sum of Rs. 45-6-0 was payable by the 
mortgagor under the appellate court’s decree. The 

(1) (1917) I.L.E., 10 All., 109. CL :1919;i I.L.R., 41 All, 47-3. 
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question, whether costs awarded in the manner Just 
n f^g Ax to were a charge on the mortgaged property, 

Singh' is one regarding which the law is well settled and in 
p * ; . , this connexion we may refer to the statement of the 
Chacdhhi law laid down in Ghose’s Law of Mortgage in India, 
4th edition, volmne I, page 619. Speaking of 
redemption the learned author says : ‘ ‘ But the costs 
of the action will, as a rule, be only added to the 
amount of the security; and the mortgagor will be 
made personally liable for them only in very excep- 
tional cases of misconduct”. The learned author 
goes on to say that it is certainly competent to the 
court in the exercise of its discretion to award the 
costs personally against the mortgagor, but where the 
terms of the decree are ambiguous it ought not to be 
construed in such a manner as to enable the mortgagee 
to realize his costs personally from the mortgagor. 
The law has been laid down in the same sense in a 
case in this Court, Amina Bihi v. Ram Shankar 
Misra (1). We think, therefore, that the interpreta- 
tion put upon this decree by Mr. Justice Daniels was 
a correct one and in accordance with the law as 
explained above. It follows, therefore, that the 
mortgagor, having failed to make a deposit in court 
of the full sum charged upon the property, was not 
entitled to retain possession as against the mortgagees 
after the decree had been passed in appeal. We 
approve of the view taken by Mr. Justice Daniels- 
and dismiss this appeal with costs. * 

A f^yeal dismissed^ 

(1) (1919) I.L.E., 41 All., 473. 
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Before Mr. Justice Walsh and Mr. Justice Dalai. 

BABU TjAL (Decree-holdfr) v. JANAK DULATiT A>ii) - 
.ANOTHER (Judgement-debtors).* 

Civil Procedure Code, section 47 — Execution of decrte — 
Question whether alleged legal representative does or does 
not occupy that capacity — Execution court entitled to 
decide. 

The provisions of section 47 of the present Code of C’ivil 
Procedure make it quite clear that the question whether 
or not an alleged legal representative does or does not occupy 
that capacity so as to be bound by the decree is one to be 
decided in the execution court. The question raised by such 
cases is, what is the trae interpretation of the decree, and in 
order to decide that question it is necessary to investigate, in 
the case of a Hindu widow, the circumstances under which the 
contract was entered into upon which the decree was based. 
Liladhar v. Chaturbhuj (1), Khuman Singh v. Mahhan Singh 
<‘2) and Jagar Nath v. Sheo Ghulam (3f referred to. 

The facts this case were as follows : — 

( One Maheshi Lai left a widow surviving him, 
who executed two mortgages under circumstances 
which are not known, and which have never been 
investigated upon the question whether the loan taken 
! by the wudow was either for legal necessity, or for 

• some other purpose which by Hindu law binds the 

! estate. The mortgagee, shortly before the death of 

the widow, sued her and obtained a decree for sale. 
On the death of the widow, or some little time after- 
wards, he applied for execution, and sought to Join, 
or bring on the record, two daughters of the deceased 
widow and of their father, the deceased Maheshi 
Lai, on the ground that they were the legal repre- 
sentatives of the deceased widow. .They objected. 
Their objection took the obvious form that they were 
not the legal representatives of their deceased mother 

f * First Appeal FTo. 142 of 1925, from an or^er of Sarap Harain, 

Second Subordinate Judge of Gawnpore, dated tbe 13tb of May, 1925. 
ri) (1889) I.Ii.B., 21 All., 277. (2) (1908) 5 A.L, J., 550. 

(S) am) 81 All., 45. 

s ■ ■ ■ ' 
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because there was nothing to represent. They were the- 

Rw legal representatives, or reversioners, of their deceased 

decree against the widow could have 
dotasi. no more binding effect than the mortgage contract 
vfhich she had entered into in her capacity as a Hindu 
widow with a Hindu widow’s estate. The Munsif 
rejected this objection, taking the view that they 
were the legal representatives of the widow and that 
in questioning whether the decree was binding upon 
the estate in the hands of the reversioners, they were 
seeking to go behind the decree in the execution court. 
On an appeal brought to the Subordinate Judge this 
view was overruled, the Subordinate Judge hold- 
ing that in substance the decision of the first court 
really begged the whole question, and that the 
daughters were entitled to contest the view in the 
execution court that they were legal representatives 
of their deceased mother, inasmuch as it had never 
been decided whether the mortgage, or the decree 
based thereon, bound the whole estate, or anything 
more than the interest of the Hindu widow. He 
accordingly remitted the case to enable that question 
to be decided. Against this order the decree-holder 
appealed. 

Munshi Binode BiJiari Lai, for the appellant. 

Dr. Kailas Nath Katju, for the respondent. 

The judgement of the Court (Walsh and Dalal, 
JJ.), after setting forth the facts as above, thus 
continued : — 

With regard to the contention that the daughters 
are seeking to go behind the decree it should be 
observed that this is not the case. What they are seek- 
ing to do is to interpret the decree, or, in other words, 
to ascertain whether the decree is such as to bind 
the whole estate, or whether it only bound the interest 
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of the widow. That question has never been deter- 
mined. For one reason, the reversioners were not 
made parties to the suit in which the decree was 
passed, and unless the widow herself chose to raise mlSi. 
the question which she was not very likely to do, it 
would not arise at all, and therefore the fundamental 
question, namely, whether the contract was such as 
to bind the whole estate or not when it was originally 
made by the widow, has never been determined, and 
it would be contrary to all principles of law and 
justice if the courts were to give a wider interpreta 
tion and operation to a decree than the contract upon 
tvhich it was based. 

The appellant before us relied upon the decision 
in Liladhar v. Chaturhhuj (1) but the decision in that 
case turned upon a very narrow question. The 
objectors in that case disputed their liability as judge- 
ment-debtors, not having resisted an order bringing 
them upon the record as legal representatives of the 
deceased judgement-debtor, and the case decides 
nothing more than the well-known principle that a 
judgement-debtor, or his legal representative, cannot 
go behind the decree, or dispute the validity of a 
contract upon which a decree has been passed. That 
authority was clearly explained in Khuman Singh v. 
Makhan Singh (2) , a case which certainly should have 
been, but which appears not to have been, published 
in the authorized Law Reports, but it should be 
observed with regard both to this case, and to the 
preceding one to which we have already referred, that 
these decisions w^ere under the old law as provided by 
section 244 of the Code of 1882 and therefore have 
little or no application to the legal position to-day. 

The opinion was expressed in those cases, and it wms 

(1) (1889) I.L.E., 21 All., 277. (2) (1908) 5 A.L. J., 5S0. 
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definitely held in Jagar Nath Singh v. Sheo Ghulam 

babu (1), that a suit might be brought by a reversioner dis- 
v. puting the operation of the decree where it was con- 
dtoam fended that it bound the whole estate, and that the 
old section 244 constituted no bar. But the old section 
244 has been altered and the provisions of section 47 
of the present Code make it quite clear that the 
question whether or not an alleged legal represen- 
tative does or does not occupy that capacity so as to 
be bound by the decree, is one which is to be decided 
in the execution court. That is precisely the question 
raised by this appeal. We repeat that it does not 
offend against the principle that an execution court 
cannot go behind the decree. The question raised in 
this and cognate cases is, what is the true interpreta- 
tion of the decree, and what is its operative effect, 
and in order to decide that question it is necessary to 
investigate, in the case of a Hindu widow, the circum- 
stances under which the contract was entered into 
upon which the decree is based. 

We, therefore, dismiss the appeal with costs. 

Apjyeal dismissed. 

RE VISIONAL CIVIL. 


1920 Before Mr. Justice Walsh and Mr. Justice Dalai. 

Tch I 

;. ram SAHAI (Applio-^nt) V. MAD AN- LAL KANHAIYA 

LAL AND OTHBES (OPPOSITE P.ABTIES).* 

Givil Procedure Code, seobion ll5; order XXI, rule 16 — Exe- 
cution of decree — Assignment by icay of mortgage — 
Revision — Subordinate court following a ruling that has 
no application. 


Although a court subordinate to a High Court is bound 
to follow the rulings of such High Court, where they are 
applicable, yet where a subordinate court gave an entirely 

* Civil Eevision No. 96 of 1925. 

(1) (1908). 31 AIL, 45. 
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wrong decision through purporting to follow a ruling which 
had no application to the case before it, it was held that a 
revision would lie from the decision so arrived at. 

Order XXI, rule 16, of the Code of Civil Procedure 
applies to an assignment of a decree by way of mortgage, 
and it is not necessary for its operation that the whole of the 
decree-holder’s interest in the decree should he transferred. 

Kishore Chand Bhakat v. Gisborne d\Go. (1) and Endoori 
Venkaiaramaniah v. V enkatachainulu (2), refenred to. 

Where on the subject-matter there is a current of author- 
ities one way in other High Courts and a current of author- 
ities the other way in the High Court to which he is subordi- 
nate, a Subordinate Judge cannot be said to have gone outside 
his jurisdiction or to have exercised it irregularly, in following 
the decisions of his own High Court by which he is bound 
when they are in pari materia, but if he has a doubt about 
the decision of his High Court he might refer the matter to 
the decision of the High Court. Yad Earn v. Sundar Singh 
(3), followed. 

The facts of this case, so far as they are necessary 
for the purposes of this report, appear from the 
judgement of Walsh, J. 

Dr. Kailas Nath Kafjii and Shambhn Nath Seth, 
for the applicant. 

Babu Piari Lai Banerji, for the opposite parties. 

Walsh, J. — We have come to the conclusion that 
this case must go back. We make it quite clear that 
we are interfering under section 115 of the Civil 
Procedure Code on the ground that the learned Judge 
has not exercised the jurisdiction vested in him in 
hearing this application on the merits, but we desire 
to point out that so far as the application of section 
115 to this case is concerned, the members of the Court 
do not take precisely the same view, and the decision 
at which we have arrived is based on the peculiar 
circumstances of this case and cannot be regarded as 
a guide in any other. 

(1) (1889) I.L.E., 17 Calc., 341. CS) (1909) I.L.R., .3.3 Mad., 80. 
m (192.3) I.L.E., 4.5 ATI, 425. 
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— are simple. The present applicant 
Sahai of December, 1924, applied to the 

t,; execution courrt in a suit to which he was not a party, 
m^dan alleging that having experienced great difficulty in 
ka^haiya recovering from one Kanhaiya Lai a sum due to him 
of E,s. 9,400 odd he had taken from the said Kanhaiya 
Lai a mortgage or security bond on the 15th of Kov- 
n am, j. 1924, which bond hypothecated a decree which 

Kanhaiya Lai had obtained in suit No. 251 of 1923, • 
and he sought by his application, after due notice 
issued to the parties concerned, “ to be brought upon 
the array of decree-holders”, to use his exact language, 
and to enforce against the judgement-debtor the right 
which he, the applicant, had under his mortgage 
through Kanhaiya Lai, the decree-holder. The learned 
Judge rejected this application on the ground that 
order XXI, rule 16, did not apply. That question 
has resulted in a very interesting discussion of law 
before us. The respondent, in support of the order of 
the court below, referred us to various other matters 
which according to his view affected the application 
in such a way as to show that it ought to fail. These 
matters are not clearly before us on the record. The 
learned Judge might have dealt with the matter upon 
the merits. He did not, however, do that. He 
denied the right of the applicant to be heard on the 
merits. On that point we disagree with him and 
therefore the case must go back. 

In arriving at a decision rejecting the application 
the learned judge based himself upon a reported deci- 
sion of this High Court, namely, MazJiar Htisain y. 
Musammat Amtul Bihi (1). The case is a recent one- 
having been decided in 1922. As a matter of fact, 
according to the provisions of section 3 of the Indian 
Law Reports Act of 1875, the learned judge was not 
bound to look at the report at all. It is a pity that the 

(1) (1922) 66 Indian Cases, 679, 
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courts below do not pay more attention to this provi- 
sion, which is in a large measure a dead letter. This 
case illustrates the danger of accepting cases so 
reported. Unfortunately there is a great deal of 
inferior reporting in India. Some of the private 
reports do not receive any editing at all, or little 
editing worthy of the name, and the legal inipli- 
'cations arising from the cases which they report 
are not considered. In the particular case by which 
the learned Judge was guided, the judgement of 
the High Court takes the trouble to say that 
the facts of the case are clearly stated in the 
order of the court below. In spite of this hint 
to those who might desire in future to consult 
the judgement, the report contains no reference or 
quotation, either from the order of the court below, 
or from the judgement to which the High Court 
referred. We do not doubt that a decision of thi.s 
Court, unreported, may be cited to a lower court if the 
record is in the lower court, to enable the lower court 


1920 
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i\ 
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Zjai 

Kanhaiya 
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Walsh, J. 


to advise itself by^ what had been done in a previous 
unrecorded case by the High Court, but that is not 
the same thing as the production of an emasculated 
report. We find, on looking at the original record 
of the case reported in the Indian Cases that, as a 
matter of fact, the applicant in that case was the 
holder of a decree which he had obtained upon his 
assignment of mortgage, and that therefore the 
original assignment under which he claimed to apply 
under order XXI. rule 16, had become merged in a 
decree. There is nothing in the judgement of the 
High Court to show that that particular aspect of the 
matter influenced their judgement. On the other 
hand, there is nothing to show that it did not. A 
study of this case by the Judge in the court below, 
vrhich of course he had no opportunity of making,. 
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_____ would have shown that it dealt with a different set of 

Sahai,, circumstances from the case with which he was 
Madan that it did not apply. The result is that 

^ Lal he has either denied himself jurisdiction in rejecting 
"^Lal. the application by following an authority which had 
no application, or he has irregularly exercised his 
Wauii j so as to defeat the claim, if there is one, 

of the applicant, by applying a decided case which 
had no application. It would be a great misfortune 
if the High Court, in a simple matter of a miscarriage 
of recognized legal procedure, should be unable to 
interfere, and we are agreed that, whichever branch 
of section 115 is looked at, the section applies to 
this case. 

The decision in Mazliar Husain v. Musammat 
Amtul Bthi (1), to which I have referred, undoubtedly 
contains dicta which go far beyond the particular 
matter disposed of, and which raise very serious 
questions of practice under this rule, and, although I 
recognize that what I am going to say is mere obiter, 
nonetheless it seems to me difficult to regard this case 
as an authority, mainly for the reasons that, firstly, 
the case was clearly not argued very seriously before 
this High Court, secondly, because there are expres- 
sions in the rule to which I will refer in a moment 
which seem to me to raise serious doubts as to the 
correctness of the dicta, and, thirdly, because the 
decision is contrary to the current of decisions in the 
Calcutta High Court and in the Madras High Court, 
which are the only High Courts, so far as we know, 
in which this matter has been considered, except that 
the Chief Justice of the Punjab in another case has 
cited these authorities without expressing any doubt 
as to their soundness, and these cases were not cited 
before the Allahabad High Court. 

d) (1922) 66 Mian Cases, 079. 
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Order XXI, rule 16, provides as follows : — 

“ Where a decree is transfeiTed by assignment in 
writing or by operation of law, the transferee may apply for 
execution of the decree to the court which passed it and 
the decree may be executed in the same manner and subject 
to the same conditions as if the application were made by 
such decree-holder 

I have intentionally omitted the alternative which ” 
occurs at the commencement of this rule. An argu- 
ment was addressed to us that what was meant by 
the rule was the whole interest of the decree-holder, 
and the words “ the interest of any decree-holder ” 
were relied upon. Those words have no application 
to the case before us. The phrase in which the term 
the interest of any decree-holder ” occurs is an 
alternative to a decree. The rule therefore running 
“ where a decree or, if a decree has been passed 
jointly in favour of two or more persons, the interest 
of any decree-holder ” clearly .shows that the rule con- 
templates, at any rate in the case of a joint decree, the 
transfer, by assignment or by operation of law, of 
the interest of any of the joint decree-holders, not 
covering therefore the whole interest in the decision. 

Eegarded independently of any authority, it 
seems to me that this provision is quite clear and the 
first duty of a court is to interpret the words as it 
finds them, unless, in a. ease of doubt or difficulty, it 
desires to seek guidance from previous interpreta- 
tions. I am unable to understand how it can be 
suggested that the transfer by a mortgage or hypo- 
thecation bond of a decree is not a transfer by 
assignment in writing. I can find nothing in the 
general law prohibiting me from putting that inter- 
pretation upon the language and nothing in the Code’ 
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1926 inconsistent with, the right of a mortgagee of a decree 
eIm to apply under this rule. 

sksm With regard to the argument based upon the con- 

tention that the rule applies only to the whole of an 
Kakeaixa interest in a decree and not to a fractional part, I 
can only say that if that were the true view, it seems 
to me impossible to give effect to the words ‘ ‘ operation 
Walsh, j. of law The transfer contemplated is not merely 
by an assignment in writing, but by operation of law 
also. These words are invariably used with reference 
to insolvency, or death, when by operation of law, the 
whole or the part interest in a decree vests 
in the official receiver in insolvency, or in a legal 
representative by reason of death. If the contrary 
view were held the result would be, for example, that 
if a Muhammadan died intestate, leaving a widow^ 
and children, all of whom by operation of law became 
entitled to a fractional interest in any decrees which 
he held, and it might happen that the only estate he 
had consisted of unenforced decrees, they would be 
unable to enforce their rights against the judgement- 
•debtors, under this rule. I cannot believe that such a 
result was intended. I asked the learned advocate 
supporting this order : “ Assuming that a mortgagee 
or a transferee, either by assignment or by operation 
of law, had a right to have his application considered 
by the court, under what rule could he apply if it 
was not under this order XXI, rule 161” and to that 
question I received no answer and I am satisfied that 
no answer can be given. 

I, therefore, take the view that it is wrong to 
say that this rule does not apply to an assignment by 
mortgage or to any transfer which has the effect of 
conferring upon the transferee or assignee a merely 
fractional interest in a decree and I am confirmed in 
this view by the fact, as I have already stated, that 
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in Calcutta and Madras this question has been settled . 
for nearly thirty years. I refer to Kishore Chand' 
Bhakat v. Gisborne & Co. (1) and Endoori Venkata- 
ramaniah v. V enkatachainulu (2). These eases, I 
think, rightly draw attention to the fact that there is 
Lo prohibition in the Code to which reference can be 
made making such an application as this, one which 
has no legal foundation, and in both cases the Judges 
were careful to point out that it was for the execution 
court below to consider, with all the parties before it, 
the respective rights of each. These are the two cases 
to which the Chief Justice of the Punjab referred in 
Mohkam Chan v. Ganga Ram (3) without suggest- 
ing, although he was deciding against the applicant, 
that there was any doubt as to the soundness of the 
decisions. 

The case that has troubled us is the decision of a 
Full Bench in Yad Ram v. Sundar Singh (4) to which 
I happen to have been a party, although I dissented 
from the decision because I was satisfied that the law 
had been wrongly applied and that there had iieen 
a miscarriage of justice, but I desire faithfully to 
follow that decision which took the view that where 
on the subject-matter there is a current of authorities 
one way in other High Courts and a current of 
authorities the other way in the High Court to which 
he is subordinate, a Subordinate Judge cannot be said 
to have gone outside his jurisdiction, or to have exer- 
cised it irregularly, in following the decisions of his 
own High Court, by which he is undoubtedly bound 
when they are in pari materia. Mr. Justice Piggott 
and myself pointed out that if the Subordinate 
Judge had a doubt about the decision of his own 
High Court, having regard to other decisions, or other 
views by which he was equally impressed, he might 


a) (1889) I.L.fi., 17 Calc., 841. 

(3) (1915) 39 Indian Cases, 651. 


(2) C1909) I.I 1 .B., 83 Mad., 

(4) (mi) 45 AIL, m 
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resort t 5 > well-known provision of the Code, order 
XL VI , rule 1, and refer the matter to the decision of 
the High Court. When so referred, it is open to this 
High Court, if it considers that the decision other- 
wise binding upon the subordinate courts requires 
reconsideration, to refer the matter to a Full Bench, 
and I pointed out in my judgement that a Subordinate 
Judge need not be too timorous a.bout stating it if 
he really entertains doubt, and states it for the pur- 
pose of having it removed, not merely for the case in 
question but for the benefit of litigants in general and 
the guidance of the lower courts. 

The case before us is not on all fours with that 
Full Bench decision. We think this is clearly a case 
in which it is our duty to remit it to the lower court 
to be dealt with on the merits. I have already 
pointed out that what I have said with regard to the 
interpretation of order XXI, rule 16, is merely obiter. 
If the learned Judge should ultimately be of opinion 
that the applicant has a right upon the merits and he 
is prepared to enforce such right by an order, he 
should pass such order, but if he should still entertain 
doubts, having regard to the dicta to which we have 
referred in the report in Indian Cases and to the 
foregoing expression of opinion about the real inter- 
pretation of this rule, he should exercise the powers 
conferred upon him by the Code under order XLVI, 
rule 1 ; but we would implore him, before he takes any 
step of that kind, to deal with the position, the facts, 
and the merits and to come to a final decision upon the 
merits as though the matter were properly before him, 
and if he does this, whatever the view of law taken in 
any subsequent proceedings may be, the court ulti- 
mately disposing of the matter will not be embarrassed, 
as we have been, from coming to a final decision. 

Dalal, J. — I agree with the order of remand 
passed by my learned brother and shall state my 
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Dalai, J. 


reasons. The revisional jurisdiction of this Court 
has been confined within narrow limits by various 
Divisional Bench and Tull Bench decisions and what- r. 
ever one’s private opinion may be, those decisions 
have to be followed for the sake of consistency. 

In the present case I shall only deal with the 
question whether a revision lies in the present case or 
not. The mortgagee of a decree applied for execution 
under order XXI, rule 16, and the lower court held 
that the applicant was not such an assignee as is con- 
templated under the terms of that rule and dismissed 
the application. If this opinion had been reached 
by the learned Subordinate Judge on reasons of his 
own, I would have held that no revision application 
lay to this Court. The applicant’s learned counsel. 

Dr. Katju, argued that the lower court had failed to 
exercise a jurisdiction vested in it because it had dis- 
missed the application of the mortgagee and so revi- 
sion would lie under section 115 (5) of the Civil Pro- 
cedure Code. In my opinion such an argument is 
untenable. Jurisdiction, in that case, would depend 
only on the result; if an application is granted, it 
may be argued that the lower court exercised the 
jurisdiction not vested in it and if it is refused, it 
may be argued that it failed to exercise a jurisdiction 
which was vested in it. In both cases, in 
opinion, the court would have exercised jurisdiction 
and there would be neither illegality nor material 
irregularity even if the court went wrong in applying 
any particular provision of law to the matter before 
it. 

In the present case, however, the lower court did 
not exercise its own judgement but felt itself bound 
by a ruling of this Court. If the ruling had been 
applicable I would have held that the present appli- 
cation could not be entertained by this Court. A 
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subordinate court is bound to follow a decision of a 
Bench of this Court, see Puttu Lai v. Parbati Kunwar 

Sahai ' . . . . . . 

0 . (1), and in doing so it would be exercising jurisdiction 

^ w ” rightly and not irregularly — per Piggott, J., in Yad 
iJam V. Sunder Singh (2). The case quoted by the 
lower court is that of Mazhar Husain v. Musam- 
mat Amtul Bibi The facts of that case were I 
Dalai, J. (jigerent. The question there was whether a I 

decree-holder who had obtained a decree for sale of 
another decree could be considered an assignee from I 

the decree-holder of the second decree. The appel- I 

lant in that ease had obtained a decree for the sale of 
a decree mortgaged to him, and, instead of putting 
the second decree to sale, he applied to be substituted 
in place of the decree-holder. His proper remedy was 1 

to put the decree in favour of the judgement-debtor i 

to sale, and only in the case of his purchasing that 
decree he would become an assignee of that decree. 

The mortgage in his favour had merged in the decree 
and he was no longer the mortgagee of the decree. 

The learned Judges held that up to the date of the 
delivery of that judgement the decree had not been 
transferred to anybody by assignment in writing. 

That was correct, because the decree had not been put 
up for sale in execution of the decree in favour of the 
appellant. Then occurs a cryptic sentence : “There 
is considerable distinction between the transfer of 
rights as a decree-holder by mortgage and a transfer 
by assignment in writing or by operation of law of 
the decree itself This sentence has no relation 
whatsoever with the facts of the case before the 
learned Judges and I am of opinion that there has 
been a slip in dictating the judgement and the word 
“ by ” is really a slip for “ under ” or “ on foot of ” . 

The learned Judges in my opinion desired to draw a 

(1) (1915) I.L.R., 37 All., 859 (2) (1923) I.L.E., 46 AIL, 425. 

(3} (1922) 66 Indian Oases, 679. 
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distinction l»etween the rights of a decree-holder on 
foot of or under a mortgage and the rights of a 
transferee by assignment in writing. Such a dis- 
tinction does obviously exist, but that distinction is 
not one in favour of holding that a mortgagee of a 
decree is not an assignee thereof under order XXI, 
rule 16. 

The lower court wrongly considered itself bound 
by a Bench ruling of this Court, which has no reference 
to the facts of the case before it, and in doing so failed 
to exercise its own judgement and by such failure 
failed to exercise a jurisdiction vested in it. This is 
the ground on which I agree in the order proposed. 

By the Court. — The order of the Court is that 
the case be remitted to the lov/er court to dispose of 
the application upon the merits. Costs of this Court 
as well as of the court below will abide the result. 
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I KAM CHARAN LONIA and Others (Dependants) t?. 1926 

I BHAGWAN DAS MAPIESHEI, (since deceased), and 

f OTHERS (Plaintiffs).* 

[On appeal from the High Court at Allahabad.] 

Hindu law — Joint family 'property — Alienation by karta — Im- 
provident contract of sale — Invalidity of contract — Pur- 
chaser discharging mortgage debt — Purchaser in j^osses- 
sion, under decree — Terms of re-possession by family. 

In 1912 the karta of a joint Hindu family contracted to 
sell substantially the whole immovable property of the family. 

The discharge of a debt under a simple mortgage of 1909 at 
compound interest, which was binding on the property, was 
urgently necessary; the price fixed made the sale a prudent 
one if payment was made forthwith. Owing, howeTer, to a 
contract previously made for a sale of part of the property, 
the purchasers were in a position under the contract to defer 

■ * Present Viscount Dunedin, Ijr'<rd Blanesbuegh*. Sir John Edoe 
and Mr. Ameer Ali, 
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completion and payinent indefinitely, and ttie contract was 
thus of no value to relieve the financial necessity existing at 
its date. Under a decree for specific performance in a suit 
brought by the pm’chasers, the kafita’s sons not being parties, 
the purchasers obtained in 1917 a conveyance, and in 1918 
possession. Out of the price they discharged the debt under 
the mortgage of 1909. The karta’s sons sued to set aside the 
sale and for recovery of the property. 

Held that the contract -was improvident and beyond the 
powers of the kafita, and should be set aside ; but, in the 
circumstances, upon terms. The purchaser's should have the 
full benefit of the mortgage of 1909 ; and their possession, 
having been taken under an order of the court, should be taken 
as that of usufructuary mortgagees ; with the result that during 
their possession they should be entitled to no interest but not 
accountable for profits; and that on payment within a year of 
a certificate as to the amount due on the above basis there 
should be a reconveyance. 

Judgement of the High Court varied. 

Appeal (No. 177 of 1924) from a decree of the 
High Court (January 31, 1922) reversing a decree of 
the Additional Subordinate Judge of Jaunpur. 

The suit was brought by respondents 1 to 5, the 
sons of Gopal Das, the karta of a Hindu joint family, 
to set aside a sale of ancestral zamindari property by 
a contract dated the 3rd of September, 1912, to 
defendants now represented by the respondents, and 
for possession with mesne profits. In 1915 the pur- 
chasers had brought a suit for specific performance 
against Gopal Das and had obtained a decree therein, 
and a sale-deed dated the 1st of November, 1917, 
executed by the court. Out of the purchase price of 
Bs. 22,508 they set aside Rs. 21,818 for the discharge 
of the debt due upon a simple mortgage for Rs. 10,500 
made in 1909 at 8;| per cent, compound interest, 
secured upon the property. The defendants had 
obtained possession on the 14th of January, 1918, and 
had been in possession since. 
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The facts appear from the judgement of the 
* Judicial Committee. kam 

Oh iN 

The trial Judge dismissed the suit, holding that loku 
the sale was for necessity. The High Court reversed bhaowan 
the decree. The learned Judges (Piggott and 
iWalsh, JJ.), while of opinion that there was neces- 
sity to discharge the mortgage, held that the compound 
interest was beyond what was necessary or binding 
upon the sons. By their decree they set aside the 
transaction save so far as the plaintiffs were to be 
liable to the defendants for Rs. 10,500 with simple 
interest at per cent, and ordered that the defend- 
ants should account for the profits of the property 
since the 14th of January, 1918; and that the plain- 
tiffs should recover possession upon the sum declared 
to be due being satisfied, either out of the usufruct 
of the property or by deposit in court of the balance 
due after deducting the profits to date. 

1926. Feb. 12, 15. DeGruyther K. C., Dube 
and Fatehsingh for the appellants. 

T. B. Ramsay for the respondents. 

April, 15. The judgement of their Lordships 
was delivered by Lord Blanesburgh : — 

The broad issue in this suit is whether a sale of 
ancestral zamindari property agreed to be made to the 
appellant, Ram Charan ■ Lonia, and another, now 
deceased, by the nominal respondent Gopal Das, the 
head of a joint Hindu family to which the property 
belonged, is binding upon the major and minor sons 
of Gopal Das. If it is, no further difficulty arises. 

If it is not, then the order proper now to be made may 
in the somewhat unusual circumstances of the case 
raise a supplemental question of nicety. 

f Gopal Das is a vaishya or trader by caste. His 

, family at the institution of the suit consisted of seven 
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sons : one is now dead. Four of the sons were, on the 
3rd of September, 1912, the date of the impeached 
agreement, adult. The other three were then and at 
the commencement of the suit were still, infants. The 
joint family property included a business at Benares 
for the sale, at first of grain, and later of cloth. 
From before 1912 the four adult sons had been helping 
their father in the conduct of that business and in the 
management of the zamindari. But Gopal Das him- 
self remained throughout the karta of the joint 
family. 

The property in suit consists of three villages in 
the district of Jaunpur. It represents substantially 
the entire immovable heritage of the family. It 
became part of their possessions when in 1896 it was 
taken over by Gopal Das in satisfaction of a debt of 
Rs. 15,000 then owing on business transactions by an- 
other firm of traders. No reliable valuation of the 
property at the different relevant dates is to be found 
in the evidence. It is estimated, however, by the 
appellants in their written statement to have been, at 
the date of the agreeement in suit, of the value of 
between Rs. 21,000 and Rs. 22,000. By the sons it is 
alleged to have been worth then, and to be worth now, 
a great deal more. For the purposes of this judge- 
ment their Lordships, while by no means convinced 
of its correctness, will accept the appellants’ estimate 
of its value at the contract date. It improved in 
value immediately afterwards. 

The family business was not apparently success- 
ful, and the position became embarrassing. In 1909^ 
money had necessarily to be raised and, in circum- 
stances which admittedly called for the advance— 
although whether on • the terms on which it was 
obtained is another matter — ^the property was, on the 
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10th. of July, 1909, mortgaged to one Manik Chand to 
secure a sum of Es. 10,500. This mortgage was 
■executed by the four adult sons of Gopal Das and Lom 
by himself, both on his own account and as guardian bhaswas 
of his three infant sons. Compound interest at 8:| ma^Lh 
per cent, per annum with half-yearly rests was 
reserved by the mortgage, and there was a penalty 
clause under which the interest could be increased to 9 
per cent, per annum similarly compoundable. This, 
possibly somewhat high, rate, even apart from 
the penalty added, has attracted the notice of the 
High Court of Allahabad in the judgement under 
appeal, and to that aspect of the transaction their 
Lordships will again advert. For the moment they 
allude to it only to draw attention to the critical 
position of the family’s free interest in the property, 

• should there be any persistent neglect on their part 
to keep down the interest as it accrued under the deed. 

Between the date of the mortgage and July, 1912, 
practically no interest was paid — not more than 
Rs. 800, possibly not so much. In consequence, by 
that date the amount due in respect of principal and 
capitalized interest in arrear amounted to nearly 
Rs. 14,000. Manik Chand had not so far begun to 
press for payment either of principal or interest, but 
the amount charged upon the property Avas automa- 
tically increasing at a great rate. No funds were 
available to stay the no longer remote possibility of all 
value in the equity of redemption being extinguished ; 
money also was needed for payment of other trade 
debts that had accrued, as well as for the development 
of the family cloth business then recently initiated. 

In these circumstances, a transaction even involving 
the disposal by Gk)pal Das of this entire immovable 
family property might well be justifiable and be 
binding on the whole family, provided the property 
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was not sacrificed for an inadequate price and provid- 
ed the consideration was calculated to relieve the 
necessity, the existence of which called for the dis- 
position. In the present case, for instance, a very 
short limit of time within which the purchasers must 
complete or lose their contract was plainly of the 
essence of any transaction of sale called for by the 
circumstances as they then existed. 

The first transaction in relation to this property 
which in 1912 was entered into by Gopal Das was a 
contract of the 16th of July, whereby he agreed to 
sell to one Musammat Muhamniad-un-nissa 16 annas' 
of one of the three mortgaged villages — Duhawar by 
name. The price was the sum of money which, 
invested at per cent., would produce the then net 
annual rental of the property. The sale was to be 
completed in a month, and Es. 502 were paid to Gopal 
Das by way of deposit. This contract remained 
operative until July, 1915 three years later — ^^hen, 
but not till then, as a result of Gopal Das’s default, 
it was brought to an end by an order made at the 
instance of the purchaser for return of her deposit 
and interest. 

The second transaction was the contract in suit. 
Under it Gopal Das, in effect, agreed to sell to the 
purchasers, now represented by the appellants, the 
entire mortgaged property at a price corresponding 
to the sum which, invested at 4| per cent, per annum, 
would produce an amount equal to the then net rentals 
of the property. The purchasers were to retain so 
much of the purchase price as was necessary to enable 
them to discharge all sums owing on the mortgage 
of the 10th of July, 1909, and were to account to the 
vendor for the balance of the purchase price. The 
sale deed was to be executed in 30 days, and a currency 
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note of Es. 500 was paid to Gopal Das as earnest 

money. Such in its stated effect is the contract 
which six of the seven sons of Gopal Das sought in loijia 

this suit to set aside. bhagwah 

On their face these terms seem prudent enough. 

The price, found by subsequent calculation to be 
Rs. 22,508-10-10, not only represented an adequate 
number of years’ purchase of the then rental, but 
under the terms of the contract was payable in 30 
days. If so paid, after discharging in full the 
amount at that date due on the mortgage of 1909, a 
substantial sum would have remained to meet the 
Other family necessities, thus justifying the propriety 
of the disposition. 

But the terms of the contract as so stated do not 
describe its real result. They tahe no account of the 
influence upon the transaction of Muhammad-un- 
nissa’s earlier contract, the existence of which was well 
known to the purchasers before they entered into 
their own agreement to purchase. From this it 
followed, as will appear in the sequel, that, so long as 
that earlier contract remained in being, the pur- 
chasers were under no enforceable obligation to 
perform their own. Nor were they liable to be 
visited with the usual consequences of such laches if, 
during the same period, they omitted to take any steps 
to enforce its performance by the vendor. The real 
question in the suit, therefore, as their Lordships see 
it. is whether a contract of sale involving such poten- 
tialities, all in the event realized, can be held binding 
on the plaintiffs. 

Gopal Das apparently soon repented of both 
contracts and would perform neither. The first 
purchaser, after, as has been seen, standing by her 
contract for nearly three years, at length sued for and 
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recovered her deposit. Immediately afterwards, 
namely, on the 31st of August, 1915, the purchasers 
under the contract in suit commenced against Gopal 
Das alone an action for its specific performance. That 
suit was resisted by Gopal Das, and, amongst other 
defences, he contended that it was at that date 
barred by laches. But the plea was repelled by the 
Subordinate Judge on the ground, as already indi- 
cated, that so long as Musammat Muhammad-un- 
nissa’s contract remained subsisting the plaintifis to 
that suit “ did not dare enforcement of their contract. 
But the removal of that obstacle cleared their way to 
court. In other words, the plaintiffs are not guilty 
of any laches.” And this was on appeal the view of 
the High Court also. 

In the result, specific performance of the contract 
against Gopal Das was decreed by the Subordinate 
Judge of Jaunpur on the 10th of February, 1917, 
and his decree was affirmed by the High Court at 
Allahabad by decree of the 6th of March, 1919. 
Pending the appeal, namely, on the 12th of May, 
1917, an order for possession of the property was 
made by the Subordinate Judge, and on the 1st of 
November, 1917, under order of the court, a formal 
sale deed of the property was executed by the Judge in 
the ■name and on behalf of Gopal Das in favour of the 
purchasers, and since that date or shortly afterwards 
they have been in actual possession of the property 
and in receipt of the rents and profits. It is stated 
in the sale deed that the amount due on the mortgage of 
the 10th of July, 1909, was, on the 1st of November, 
1917, Rs. 21,818-14, and that after setting aside that 
sum out of the purchase price of Rs . 22,508-10-10, and 
deducting also therefrom the Rs. 500 paid to Gopal 
•Das as earnest money, the sum of Rs. 189-12-10 alone 
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remained for payment to him. The purchasers, how- 
ever, did not then pay off the mortgage of the 10th of eam 

July, 1909. They made no payment at all on this 
account until the 4th of September, 1919, when they bhagVan 
deposited in court a sum ultimately increased to .. 

ErS. 23,200, sufficient to satisfy the debt. Manik 
Chand, as appears in the judgement of the High 
Court, has now been paid off by the appellants. 

In the specific performance suit a direction was 
given on the l7th of July, 1916, by the Subordinate 
Judge that, as the property in question was family 
property, the sons of Gopal Das should be added as 
defendants. The plaintiffs, however, elected to con- 
tinue their proceedings against Gopal Das alone. In 
consequence the High Court, while affirming the 
decree for specific performance against him as above 
mentioned, refused to express any opinion as to its 
value m the circumstances. In their Judgement it 
had none, so far as the present plaintiffs are con- 
cerned. 

On the 7th of September, 1916, this suit was 
instituted. The plaintiffs were all the sons of Gkipal 
Das, with the exception of one son, Debi Das, who, 
along with Gopal Das, was made a pfo forma defend- 
ant. The defendant Sital Das, one of the pur- 
chasers, died during the pendency of the suit, 
and eleven of the appellants were substituted as 
bis representatives. The plaintiffs, alleging that 
the property in suit of the value of Rs. 40,000 
was joint family property, asked for a decree 
that the agreement to sell it to the defendants, 
the purchasers, was invalid. It is to be noted at this 
point that no suggestion was made in their plaint by 
the plaintiffs that the mortgage of the 10th of Juty, 

1909, was in any way open to objection or not binding 
upon them. ■ 


fi 
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— ^!!! — On the 29th of March, 1919, the Additional Sub- 

ordinate Judge of Jaunpur dismissed the suit with 
liONiA costs. He held that necessity existed and that the 

Bhaswan contract to sell was binding on the plaintiffs upon the 

Maheshsl obligations of the purchasers under the contract in 
suit. He in no way, however, adverted in his judge- 
ment to the influence of the earlier contract of the 
16th of July, 1912. In supporting that contract as 
he did, he treated it as effective and enforceable 
according to its tenor. 

The plaintiffs appealed to the High Court at 
Allahabad, and that Court, on the 31st of January, 
1922, allowed the appeal, decreed the suit, and set 
aside the decree of the court below. The learned 
Judges there were not influenced to their conclusion, 
any more than the learned Subordinate Judge had 
been, by the effect of the contract with Muhammad- 
un-nissa upon the obligations of the purchasers under 
the contract in suit. They agreed, too, with the 
learned Subordinate Judge in the view that the family 
circumstances called for definite action in July, 1912, 
but as a sum of Rs. 14,000 would then have sufficed 
to pay off Manik Chand, there was, in their judge- 
ment, no necessity for Gopal Das to part with pro- 
perty of himself and his sons for Rs. 22,000. More- 
over, and this was the principal ground of their judge- 
ment, they held that while as to the principal sum of 
Rs. 10,500 secured by the mortgage to Manik Chand 
there was legal necessity sufficient to make that trans- 
action binding, not only upon Gopal Das and his 
major sons, but also upon his minor sons,, there was 

no legal necessity to submit to so high a rate of interest 

as the rate reserved. In their judgement the sum 
chargeable against the family property under that 
mortgage should be limited to Rs. 10, 500, with simple 
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interest at the rate of 8:^ per cent, per annum from 
the date of the mortgage, the 10th of July, 1909, to 
the date of the sale deed, the 1st of November, 1917, Loim 
but no longer. Their decree, therefore, in effect, bhagwan 
was that the plaintiffs were not bound by the agree- 
ment in suit nor by the sale deed of the 1st of Nov- 
ember, 1917 : that the property must be reconveyed 
on payment to the present appellants of Rs. 10,500, 
vrith interest at the rate aforesaid to the 1st of Nov- 
ember, 1917, only; and that the appellants were to 
account to the present respondents for the profits of 
the property from the date of their taking possession 
thereof until reconveyance. From that order the 
purchasers appeal. 

Their Lordships are of opinion that the contract 
in suit is not binding upon the sons of Gopal Das, so 
that they are in agreement with the High Court in 
its main conclusion, and see no reason for restoring 
the judgement of the learned Subordinate Judge. 

They are, however, unable to reach that conclusion on 
the same grounds as the High Court. They think” 
also that in matters of detail the order of that Court 
requires amendment. They do not, for instance, see 
why, if the appellants are made accountable for the 
rents of the property during their period of posses- 
sion, they should be deprived of any interest on the 
mortgage during the same period : why they should be 
placed in a worse position than Manik Chand would 
have occupied, in whose shoes in this respect they 
stand. 

But their Lordships go further. The mortgage 
of the 10th of July, 1909, was in no way impeached or 
questioned in the suit by the plaintiffs, and its terms 
in the view of the Board are not such as to justify a 
court in judicially affirming, without evidence to that 
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effect, tliat in substance they are either excessive or 
unconscionable. In these proceedings accordingly a 
court must, their Lordships think, act upon the view 
that at the date of the contract in suit the mortgage 
of the 10th of July, 1909, was valid, and that the 
question whether the contract was binding upon the 
family must be determined on that footing. 

Dealing with the case on that basis, their Lord- 
ships are of opinion that that contract was not so bind- 
ing, for a reason which they have already indicated. 
In truth the contract was of the most improvident des- 
cription. Immediate payment of the purchase price 
being the prime necessity, the contract bound the 
vendor to sell at a fixed price property of apparently 
increasing value in circumstances which gave the pur- 
chasers the privilege of indefinitely postponing com- 
pletion of the purchase and payment of the price, with 
the further privilege, if it so suited them, of repudiat- 
ing the bargain altogether on the ground that so long , 
as the earlier contract was insisted upon by its pur- 
chaser, the vendor could make no title. In other 
words, the existence of this earlier contract in the 
event showed that the contract in suit was deprived 
of all value as a solvent of the family’s financial 
difficulties at its date, and was converted into an 
arrangement not materially more beneficial than one 
by which Gopal Das, at the end of three years, became 
bound to hand over to the mortgagees for in effect 
nothing the entire equity of redemption in the mort- 
gaged property. In their Lordships’ judgement such 
transaction was entirely beyond the power of Gopal 
]5as as karta of the joint family, and is not binding 
on the plaintiffs. To this extent, therefore, although 
on these grounds only, the order of the High Court 
should, their Lordships think, be affirmed. 
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The consequential directions proper to be made 
are, however, not so clear. The position is much 
complicated by the fact that the appellants have with- 
out real title been in possession and receipt of the 
profits of the property for many years. Their claims 
as. in effect, transferees of Manik Chand’s mortgage 
have also to be borne in mind. 
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In strictness, possibly, their obligations as pur- 
chasers under an invalid contract should be alone 
dealt with in this suit, and their rights as mortgagees, 
whatever they are, be reserved for determination in 
another proceeding. But their Lordships agree 
entirely with Walsh, J., when, in his judgement in. 
the High Court, he expressed the view that this was 
pre-eminently a case in which the Court being seised 
of the whole matter, should make such an order as 
may terminate the controversy and do justice between 
the parties. 

Accordingly, while their Lordships are of opinion 
that the contract of the 3rd of September, 1912, was 
not binding upon the plaintiffs, they think that in the 
circumstances it should now be set aside only upon 
terms. One of these terms must, they think, be that 
the appellants have the full benefit of the mortgage of 
the 10th of July, 1909, as a mortgage carrying com- 
pound interest at the rate of per cent, per annum, 
and that their possession of the property, although 
unwarranted as purchasers, should not- — it having 
been taken under an order of the court— be treated as 
that of a mortgagee in possession with all the burdens 
of such a possession. It is just, as their Lordships 
think, that the mortgage should for this purpose be 
treated as a usufructuary mortgage — and the posses- 
sion of the appellants be treated as possession there- 
under — with the result that during that possession 
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they will be entitled to no interest, but, on the other 
hand, will not be accountable for profits. It will be 
just also that the plaintiffs should have their costs in 
both Courts in India, if, ultimately, they redeem the 
property as below stated, but'not otherwise. . 

With these views in mind their Lordships think 
that the proper order now to be made is the follow- 
ing 

Vary the order of the High Court by directing 
that an account be taken of the amount due on the 
1st of November, 1917, in respect of the mortgage of 
the 10th of July, 1909, as a mortgage carrying com- 
pound interest at the rate of 8;^ per cent, per annum. 
Let that mortgage stand between the appellants and 
respondents as security for the sum so found less the 
costs of the plaintiffs in both courts in India. All 
interest to cease as from the 1st of November, 1917, 
but the appellants not be accountable for rents and 
profits of the property during their period of posses- 
sion. On;payment by the respondents within one year 
from the date of certificate of the sum so certified less 
the costs aforesaid, let the appellants reconvey the 
property comprised in the deed of sale of the Ist of 
November, 1917, freed and discharged from all claims 
and demands in respect of the mortgage of the 10th 
of July, 1909. In default of such payment on or 
before the date aforesaid, let this suit as from that 
date stand dismissed without costs. 

Each of the parties should, in any event, bear 
their costs of this appeal. 

Their Lordships will humbly advise His Ma,jesty 
accordingly. 

Solicitors for appellants : T. L. Wilson & Co., 

Solicitors for respondents : Barrow , Rogers and 
'Nevill. 
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PANCHAM AND OTHERS (Plaintipps) V. ANSAE HUSAIN 
AND OTHERS (DEFENDANTS).* 

[On Appeal from the High Court at Allahabad.] igge 

J.O.* 

Mortgage — Limitation — Date of cause of action — Date for re- 27 . 

payment — Provision for earlier payments — Enforceahility 

upon default — Plaintiff hound by plaint — Indian Limita- 
tion Act QX of 1908) schedule I, article 132. 

By a mortgage bond for Es, 4,000 and interest executed on 
the 21st of February, 1893, repayment was to be made at the 
expiry of twelve years, but the mortgagors agreed to pay 
Bs. 500 annually in respect of principal and interest : upon 
default in making these payments the mortgage was to be 
enforceable by sale even if the time for repayment had not 
arrived. No annual payments were made. On the 21st of 
February, 1917, the mortgagee sued for a sale decree, stating 
that his cause of action accrued on the 21st of February, 1905 
{the date fixed for repayment). Upon the court refecting that 
plaint under order VII rule 11(d), he filed an amended plaint 
stating that his cause of action accrued on the 21st of Feb- 
ruary, 1894, (the date of the first default), also on later dates, 
including the 10th of April, 1906, on which dates he alleged 
that interest had been paid. At the trial he failed to prove 
that any interest had been paid. 

Held that the amended plaint precluded the mortgagee 
from contending that his cause of action accrued on the 21st 
of February, 1905, and not on the 21st of Febriiary, 1894, and 
consequently that the suit was barred by the Indian Limitation 
Act, 1908, schedule I, article 132. Gaya Din v. Jhumman 
Lai (1), and Shih Dayal v. Meharban (2), discussed; having 
regard to the facts of the present case it was not necessary to 
decide whether those cases, or decisions of other High Courts 
to a contrary effect, were correctly decided. 

Judgement of the High Court, I. L. E., 43 AIL, 596, 
affirmed. 

Appeal (No. 84 of 1924) from a decree of the 
High Court (April 12, 1921) affirming a decree of the 
Subordinate Judge of Allahabad (May 31, 1918). 

* Present : — ^Lord Bi/ANESBtnRGH, Lord Dabung, and Sir John Edge. 

<1) (1915) I.L.R., 37 All., 100. (2) (19^) LL.E., 4S All., 27. 
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The suit was brought by the appellants on the 
21st of February, 1917, to recover Rs. 34,000 under 
a mortgage bond dated the 21st of February, 1893, by 
sale of the mortgaged property. 

The sole question upon the appeal was whether 
the suit was barred by article 132 of schedule. I of the 
Indian Limitation Act, by which the period of limi- 
tation for a suit to enforce payment of money 
charged upon immovable property’ ’ is twelve years 
from “the time when the money sued for becomes 
payable.” 

The facts appear from the judgement of the 
Judicial Committee. 


The Subordinate Judge held that the suit was 
barred, and his judgement was affirmed by the High 
Court in a judgement which is reported at I. L. R., 
43 All., 696. The learned Judges (TudbaLl and 
SULAIMAN, JJ.) followed Gaya Din v. Jhumman Lai 


1926. March 25, 26 ; May 1 . A Mul Majid for 
the appellant : The present cause of action did not 
arise until the 21st of February, 1905. The bond 
definitely fixed that date for repayment. The pro- 
vision in the deed as to enforcement on default at an 
earlier date was inoperative. It was inconsistent 
with the term fixing the date, and that term being 
the earlier in the deed prevails . Even if that provi- 
sion was not inoperative al initio, it merely gave an 
option to the mortgagee, and as he did not proceed 
under it, it became inoperative. The mortgagee 
could waive his right to enforce upon a default : 
Maharaja of Benares y. N and Ram (2), Bir Narain 
Panda Y. Darfa Narain Prodhan (Z). Unon the 
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true construction of the deed the decisions in Gaya 

Din V. Jlmmman Lai (1) and SMh Dayal v. Meharban i’«cham 
(2) do not apply. If they do, they were wrongly an-sar 
decided for the reasons given by Banerji, J., in his 
dissenting judgement in the first of these cases. The 
decisions of the Madras High Court in Nettaka?’uppa 
Goundan v. Kumarasami Goundan (3), and Narna x. 
Ammani Amma (4), which are in conflict with the 
Allahabad decisions, were rightly decided. The 
plaintiff did not abandon his contention that the cause 
of action did not arise until 1905, on the contrary 
that contention was pressed in both courts. It was 
not contended in the lower courts that the amendment 
ef the plaint precluded the contention, and the Board 
does not readily give effect to a new contention upon 
appeal. Further, the amendment was not the volun- 
tary act of the plaintiff; it was made under compul- 
sion of the court, which acted under a mistaken view 
of the law. 

The respondents did not appear. 

May, l7. The judgement of their Lordships was 
delivered by Lord Blanesburgh : — 

This is a suit to enforce, by the sale of property 
taken as security, payment of the sum said to be due 
upon a mortgage. The only question which now 
remains for decision is whether the appellants’ right 
to maintain the suit is barred by limitation. The 
Subordinate Judge of Allahabad, on grounds to which 
their Lordships will return, by his judgement' of the 
31st of May, 1918, held that the right was barred ; 
the High Court at Allahabad in its judgement on 
appeal on the 12th of April, 1921, reached the same 
conclusion, but on other grounds. The plaintiffs, the 
mortgagees, appeal. 

(1) (1915) I.L.R., 37 AIL, 400. (2) (1922) I.L.R., 45 AIL, 27. 

(3i (1898) I.L.R., 22 Mad., 20. (4) (1916) I.L.R., 39 Mad.. 981. 
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The defendants, successors of the original niort- 
Pakcham gagors, were not represented by counsel before their 
Ansab Lordships. 

Husain. a t 

Although the issue now is one of limitation only, 
a short statement of the position as a whole will not 
be out of place. 

The mortgage deed in suit is dated the 21st of 
February 1893. It purports to hare been granted 
by one Saiyid Zawar Husain and his mother, Musam- 
mat Sadar-un-nisa Bibi. She was a pardanashin 
lady. The deed is not executed by her, but by her 
son on her behalf. Both are long since dead. The 
son died in 1911, the mother in 1914. As a result 
all the facts in relation to the original transaction will 
probably now never be ascertained wdth accuracy. 
For this the appellants must be held responsible. 
Proceedings in relation to the mortgage w^ere delayed 
by them until long after the death of the principal 
actors^ in the transaction. Nor has any explanation 
of their prolonged inaction been offered. ' 

The mortgage bond is expressed to be for 
Rs. 4,000. The loan carries interest at a rate equiva- 
lent to 10 per cent, per annum. The time fixed for 
repayment is 12 years, but the mortgagors covenant 
to make an annual payment of Rs. 500 on account of 
principal and interest, while the bond further provides 
that unpaid interest shall be treated as principal and 
shall carry interest at the same rate. The property 
mortgaged is of two classes, pure zamindari in 
certain^ mauzas in the Allahabad District now in 
possession of the respondents, and 13 items of pro- 
perty held in mortgage from other persons and sub- 
mortgaged by the mortgage in suit. 


In the long interval these secured debts so sub- 
mortgaged have disappeared. The only property now 
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effectively included in the appellants’ mortgage is the 
immovable estate above referred to. i'axcham 

Their suit was instituted on the 21st of Februarv, 

o 1 • i' Hue AIK. 

1917, twenty-four years after the execution of tiie 
bond. A day later, and it would on any view have 
been hopelessly out of time. Whether it was then 
maintainable is the question at issue. The sum 
claimed for principal and interest as at the date of 
the plaint was no less than Rs. 34,000, an amount far 
in excess of the value of the mortgaged property. 

There were in the suit other issues than that of 
limitation. Although these no longer survive, their 
nature and the difficulty, perhaps the impossibility, 
of solving them satisfactorily so long after the event 
and with the two mortgagors dead, emphasises the 
embarrassment caused by the inexplicable delay of the 
mortgagees in putting their claims to the test. Short- 
ly stated, they were these. 

First, as has already been said, the mortgage is 
not executed by the lady, and the son, so the defend- 
ants alleged, had no authority to execute it on her 
behalf : the lady was literate and did not need to have 
deeds executed for her. It may be doubted whether 
the certain truth, on this issue, will ever be known. 

The trial Judge, however, in the result, repelled the 
plea of the defendants, and there that matter rests. 

A second defence to the suit -was that no considera- 
tion for the mortgage had been received by the mort- 
gagors. This defence was, in part, successful. The 
trial Judge, after prolonged inquiry, held that 
Rs. 3,000 and no more had been advanced by the mort- 
gagees. To this view the High Court adhered, and 
that finding was not before their Lordships further 
questioned by the appellants. On the other hand, the 
plaintiffs alleged that the mortgagees had received 
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from time to time instalments on account from the 
Pasoham mortgagors. This allegation of theirs has been rejected 
ausab and is no longer persisted in. This particular matter, 
HtTBAii,. ] 2 Q.yy-ever, is referred to now, only as an introduction, 
to the next statement. It will be more conveniently 
dealt with in a later portion of this judgement. So- 
far, the result upon which their Lordshjps must act ia 
that there is a mortgage of immovable property duly 
executed by the predecessors in title of the defendants; 
to secure an advance of Rs. 3,000, repayable in 12 years- 
with interest at the rate of 10 per cent, per annum 
capitalized in case of non-payment. Thereimder the 
mortgagors are taken bound to pay Rs. 500 in every 
year on account of principal and interest, but no pay- 
ment .whatever on any account has been made since 
the date of the mortgage, the 21st of Februarj^, 1893.. 
Is a suit to enforce such a security, commenced on the 
21st of February, 1917, barred by statute? That is- 
the question. 

If there were no more to be said it is on all hands 
agreed that great as is the delay the answ^er must be in 
the negative. The suit is one to enforce payment of 
money charged upon immovable property to which 
article 132 of schedule I of the Limitation Act applies.. 
The period of limitation fixed by that article is 12 
j^oars from the date when the money sued for became 
due. The date by the deed fixed for payment of princi- 
pal and capitalized interest was the 21st of February, 
1905, and the plaint in the suit is filed within 12 
years of that date, viz., the 21st of February, 1917. 

But the mortgage bond contains a further clause* 
to which no reference has so far been made. The- 
clause is as follows : — 

“ Moreover be it known that if the hypothecated property 
is advertized for sale or sold out in execution of the decree- 
of any other decree holder, or on account of the arrears of the- 
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Oovernment revenue, or if any one else acquires any right to 

the hypothecated property, or if there is any breach of faith, Pascham 
or any default in payment of rupees five hundred per annum, a.nsas 
as aforesaid, on the part of us, the executants, or if there Hcsaii;. 
appears to the aforesaid creditor, any weak or strong appre- 
hension of the loss of the principal or of the hypothecated 
property, then in all or any particular circumstances, the 
aforesaid creditor has power, without waiting for the expiry of 
the stipulated period, and by cancelment of the stipulations 
embodied in this docunierit, to institute a suit in court, to 
obtain a decree, and to realize the entire principal together 
with interest and costs, from our jjerson and from our hypo- 
thecated property specified at the foot.” 

This was the clause by reference to which the 
High Court, taking cognizance only of the fact that 
the mortgagors had made default in payment to the 
mortgagees on the l7th of February, 1894, of the 
stipulated sum of Es. 500, decided the issue of limi- 
tation in favour of the respondents. Applying 
certain previous decisions of that Court, and in parti- 
cular a Full Bench decision in Goya Din v. 'Jhumman 
Lai (1) the High Court held that under a clause in the 
above form a single default on the part of the mort- 
gagors, without any act of election, cancellation or 
other form of response or acceptance on the part of the 
mortgagees, and even, it would appear, against their 
desire, operates eo instanti, to make the money 
secured by the mortgage “ become due,” .so that all 
right of action in respect of the security is finally 
barred 12 years later, that is, in the present case, on 
the 21st of February, 1906. All this the High Court 
held, notwithstanding that the mortgage is for a term 
certain, a provision which may be as much for the 
benefit of the mortgagees- as of the mortgagors, and 
notwithstanding that the proviso is exclusively for 
the benefit of the mortgagees. The 'decision also appa- 
rently proceeds upon the view that the words of the 

n) 091.5) IX.B., . 37 All., 400 
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■ English Limitation Act and the English decisions 
Pancham thereon apply without question to the words of article 
ansak 132 of the schedule to the Indian Limitation Act- -a 
conclusion which, as it seems to their Lordships, may 
involve, and, on the critical point when applied to 
such a proviso as the present, a large assumption. 

Their Lordships are fully alive to the seriousness I 
of the view so taken by the High Court, emphasized 
and perhaps extended as it has been by a later Full 
Bench decision to the same effect : See Shih Dayal | 
V. Meharban (1). Moreover, upon the correctness of i 

it there has been in different High Courts of India a I 

sharp conflict of judicial opinion. It is accordingly I 

manifestly desirable that, so soon as may be, this I 

Board should finally pronounce not only upon the | 
question whether the principle of the two decisions > 
above referred to is correct, but also upon the further 
question whether, even if it is, these decisions have 
any application to a proviso framed as is that now in 
suit. Their Lordships would be reluctant, however, 
to pronounce on either question in the absence of full 
argument, and it is accordingly a satisfaction to them I 

to find that .the present case, in which they have had 
no assistance from the respondents, can, as they think,, 
regardless of the general question, be decided on its 
own special circumstances which, apparently, the 
High Court was not concerned to note. 

The position is this. Whatever else in relation to 
such provisos as the present may be open to debate, 
one thing is clear, viz., that such a default on the part 
of the mortgagors as v/as here relied on by the High 
Court gave to the mortgagees a right by appropriate 
action to make the mortgage moneys immediately due, 
and the special circumstance in this suit is, that, from 


(1) (1922) I.L.E., 45 All., 27. 
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the date of their amended plaint in it, the appellants’ 
case necessarily imported that the mortgagees had. — if 
it was necessary for them so to do — brought about that 
state of things, and that the appellants’ right to a 
decree was to be judged of on that basis. A short 
reference to the plaint and amended plaint will make 
this clear. 

In fulfilment of the obligation in that behalf 
imposed on plaintiffs by order VII, rule 1(e), of the 
Code of Civil Procedure, paragraph 7 of the plaint 
alleged as follows : — 

“ The cause of action for this suk accruecl on the Slst of 
February, 1905, .... within the local limits of the 

jurisdiction of this court. The case is cognizable by this 
court.” 

The plaint presented in this form on the 21st of 
February, 1917, was, in pursuance of order VII, rule 
ll(i^) of the Code, on the 23rd of February, 1917, re- 
jected with this note : — 

“ Under the terms of the mortgage deed, the cause of 
action for this suit accrued to the plaintiffs on the 21st of 
February, 1894, when the first instalment wa-s not paid. The 
suit is beyond time with reference to the said date. The plain- 
tiffs have not shown in the plaint why the suit is not time- 
barred.” 

The. reference there, of course, is to order VII, 
rule 6 of the Code. 

In consequence of this deliverance the plaintiffs 
under order amended paragraph 7 of their plaint, and 
it was on that paragraph as so amended that they 
went to trial. 

The amended paragraph runs as follows : — 

“ The cause of action for this suit accrued on the 2lst of 
February, 1894, .... within the local jurisd'ction cf 

this court, as also on other different dates, namely, the l-lth, of 
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_ December. 1899, the 9th of January, 1901, the 15th of Eeb- 

Panoham ruary, 1902, the 15th of January, 1903, the 16th of January, 
Ansae lOtb of April, 1906, when the interest was paid. 

Husadt. The case is cognizable by this court.” 


In their Lordships’ judgement the meaning of 
this amended allegation is not to be mistaken. First 
of all the plaintiffs thereunder definitely abandon the 
contention on which their whole appeal now rests, 
viz., that their cause of action did not accrue until 
the 21st of February, 1905. Secondly, the plaintiff’s’ 
assertion that the cause of action accrued to them on 
the 21st of February, 1894, an allegation be it remem- 
bered which is not traversed in any written statement, 
involves the assertion that all conditions on their part 
were fulfilled if any had to be fulfilled, and that all 
things were done if any had to be done, to bring about 
that result, as well as an assertion that the result was 
attained. Further, the allegation now is that the 
suit, which would otherwise have been out of time, is 
exempted from limitation only by the payments of 
interest specified. That, henceforth, was ke plain- 
tiffs’ only case, and it would have succeeded if these 
pa}’ments had been proved. But the plaintiffs’ attempt 
to prove them, as has been stated, entirely failed, and 
no suggestion that any such payment had been made 
or received was even presented to the Board by the 
appellants counsel. Having made a finding of fact 
in the same sense, the trial Judge, by his judgement 
of the 31st of May, 1918, dismissed the suit with 
costs. That was, their Lordships think, his proper 
course. No other issue was or is, on the pleadings, 
open to the plaintiffs, and their conduct in this matter 
is not such as to entitle them to claim any more than 
strict treatment. On their own chosen issue they 
fought : to that issue they directed evidence which was 
not believed : on it, therefore, they failed. And by 
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that failure they must abide. Their appeal to the 

High Court should have been dismissed, as their 
Lordships think, on the same ground. The conten- assab 
tion which that Court combated by its deliverance 
already referred to was not on their pleadings open 
to the appellants, who, for the same reason, cannot 
on their appeal to this Board be heard to say, as they 
must say if the appeal is to succeed, that their cause 
of action did not accrue to them until the 21st of Feb- 
ruary, 1905, an allegation which, originally made, 
was, as has been seen, deliberately abandoned in their 
amended plaint. 

Their Lordships accordingly, without pronounc- 
ing in any way upon matters which must one day call 
for most serious consideration at the hands ©f the 
Board, think that this appeal should be dismissed on 
the short ground that the appellants are committed to 
the position that their cause of action accrued to them 
on the 21st of February, 1894, and that their suit, in 
the absence of any payment or acknowledgement by 
the mortgagors, was liarred long before the date on 
which it was instituted, in point of fact it was barred 
on the 21st of February, 1906. 

On that ground their Lordships will humbly 
advise His Majesty that this appeal should be dis- 
missed. 

Solicitors for appellants : A. Be Frece and Co. 
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Before Mr, Justice Boys and Mr, Justice Bauer ji. 

- SHEO PEASAD (Decree-holder) v. NAEAINI BAI 

(Objector).* 

Act No. IX of 3.908 (Indian Limitation Act) schedule I, 

article 18'2— Application for execution — Validity of prior 

application in saving limitation — Necessity for good faith. 

When considering whether an earlier application is. 
effective to .save limitation, the court may and should take 
into consideration whether the whole circumstances show that 
the application was made in good faith to secure execution, or 
to take a step in aid of execution, and was not merely colour- 
able with a view to give a fresh starting point for the period of 
limitation. 

The facts of the case, so far as they are necessary 
for the purposes of this report, are as follows 

Lala Sheo Prasad, appellant, obtained a simple- 
money decree against Isri Prasad, husband of Musam- 
mat Naraini Bai, respondent, in the court of the- 
Munsif of East Budaun on the 9th of March, 1915. 
On the 12th of November, 1918, he applied for execu- 
tion. On the 23rd of January, 1920, this application 
was struck off with the consent of the decree-holder.. 
On the 4th of March, 1921, he applied again for exe- 
cution to the Munsif of East Budaun. The relief 
asked for in that application was that certain pro- 
perty be attached and brought to sale. 

On the 19th of April, 1921, if not before, the 
attention of the decree-holder was drawn to the fact 
that all the property, for attachment and sale of which 
he prayed, was outside the jurisdiction of the Munsif 
of East Budaun and he was ordered to explain how 

* Second' Appeal No. 1300 of 1924, from a decree of Rup TCish An A glia., 
Subordmate Judge of Budaun, dated the 8th of March, 1924, confirming a 
decree of danga Bhar Panth, Munsif of ‘East Budaun, dated the 11th of 
August, 1923. 
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the court had any power to proceed against it. Pend- 
ing that explanation being received, the application 
was to remain pending. On the 29th of April, 1921, 
as no explanation had been given by the decree-holder, 
the application was dismissed and on the same date he 
took back all the process-fees that he had deposited. 

• A further application was filed by the decree-holder 
for execution on the 12th of January, 1923. This time 
the property detailed was within the jurisdiction of the 
Munsif of East Budaun; but he dismissed the appli- 
cation holding that it was barred by limitation, limita- 
tion not being saved by the previous application of 
the 4th of March, 1921, in that that application was 
not in accordance with law, as the property was out- 
side the jurisdiction of the court and no application 
had been made, even after opportunity had been given, 
to transfer the decree to the court in whose jurisdic- 
tion the property was situate. In appeal the Sub- 
ordinate Judge held that the application was made to 
the proper court and concurred with the Munsif that 
it was not in accordance with law and, therefore, 
could not save limitation. 

It was not suggested that during the twelve days 
prior to the dismissal of the previous application on 
the 23rd of January, 1920, any act was done by the 
decree-holder which would bring his present applica- 
tion of the 12th of January, 1923, within the period 
of limitation. 

Mr. Agha Haider, for the appellant. 

Babu Piari Lai Banerji, for the respondent. 

The judgement of the Court (Bovs and Baxerji, 
JJ.), after setting out the facts as above, proceeded 
as follows ; — 

At an early stage of the case counsel for the appel- 
lant was asked whether, if it were to be held in the 
circumstances that the application was not made with 
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— any bond fide intention of proceeding to execution but 
vi^sId with the intention of saving limitation, it 

V. could rightly be held to be “ an application for exe- 

bai. cution or a step in aid of execution. Counsel 

very frankly admitted that it was a very common 
practice for decree-holders to put in a colourable appli- 
cation asking for execution which they did not mean • 
seriously to prosecute, but which they allowed to be 
dismissed, merely with the intention of relying upon 
the fact that they had made such an application in 
order to obtain a further period of three years before 
execution of the decree could be held to be barred by 

limitation. He urged that the test of whether the 

application was made in good faith with a real 
intention to proceed to execution was never applied. 

It may be true to say that this aspect of such 
proceedings has been to a great extent lost sight of, 
but it is not accurate to say that the test has never 
been applied. 

On general principles it would seem clear that the 
legislature when it used the phrases “ application for 
execution •’ and ■“ step in aid of execution ” had in 
mind a bond fide intention on the part of the decree- 
holder to proceed with his right to have execution. 

It does not seem possible that the legislature should 
have ever contemplated an indefinite period being 
added to the life of a decree by permitting a decree- 
holder to take colourable steps in a very thinly dis- 
guised pretence of a desire to obtain execution when 
he really did not want execution at all, but only- 
wanted to secure a further period of limitation during 
which the amount of his decree might go on increas- 
ing. It would, therefore, seem on the face of it a 
proper interpretation of the words “ for execution ” 
and step in aid of execution” that the decree-holder 
must really be desiring execution, and that the words 
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cannot be read as “ an application made with the sole 
object of extending the period of limitation and “ a 
step taken with the sole object of extending limita- 
tion.” The words “ for execution ” mean “ for the 
purposes of obtaining execution ” and the words 
step in aid of execution ’ ’ mean ‘ ‘ step taken for the 
purpose of obtaining execution.” This, which 
appeared upon a consideration of article 182 to be a 
natural and proper interpretation, research has 
shown to have the support of weighty judicial autho- 
rity, though the decisions would seem to have been to 
some extent lost sight of, or if we may say so, mis- 
interpreted. 

[Reference was then made to the decisions of 
their Lordships of the Privy Council in Roy Dhun'put 
Singh V. Mudhomotee Dabia (1), Kira Lai v. Badri 
Das (2) and Mungul Pershad Dichit v. Grija Kant 
Lahiri (3) ; and later cases of the Indian Courts up to 
the vear 1900, — Mahtah Kuar v. Sham Sundar Lai 
(4), Chattar v. Newal Singh (5), Mangal Sen v. 
Baldeo Prasad (6), 'Adhar Chandra Dass v. Lai 
Mohun Das (7), Go'pal Chunder Manna v. Gossain Das 
Kalay (8) and Jahar v. Kamini Debi (9); and the 
judgement continued : — ] 

The above cases suffice to show that the applica- 
tion of the test of hona fbdes to determine whether an 
application is really one for execution is not novel. 

It is only necessary to note that though there are 
differences between the contents of section 20 of Act 
Ko. XIV of 1859 and of article 182 of schedule I of 
the present Act No. IX of 1908, there is no difference 
that is material to the matter we are considering.. 

(1) (187'2i 11 Beng. L.E.. 23. (2) (1880) I.L.E., 2 All., 792. 

(3) 08811 I.L.E., 8 Calc., 51. (4) Weekly Kotes, 1888, p. 272. 

(.5) (1889) I.L.E., 12 All., 64. (6) Weekly Notes, 1892, p. 70. 

(7) (18971 I.L.E., 24 Calc., 778. (8) (1898) I.L.E.. 2o Calc., 594. 

(9) (1900) I.L.B., 28 Calc., 23-3. 
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__ The words in section 20 were “ no process of execu- 
tion,” the words in article 182 are “no application for 
execution, or to take some step in aid of execution.” 
In neither section is there any specific mention of 'bona 
fid&s. In their Lordships held that bona fides was 
necessary to make “ a process for execution ” effective, 
it follows that the same interpretation should be put 
on the words “ application for execution ” or step 
in aid of execution.” 

Counsel for the appellant stated that since 1871 
the bona fides or malla fides of the application has 
been immaterial. He did not develop this proposi- 
tion beyond relying on a passage that he quoted from a 
-commentary. It is true that the author makes that 
statement, but we have not been able to find any real 
support for it in the authorities quoted by him. 

The idea, in so far as it exists, w'ould appear to 
have its origin in the decision of the Full Bench, 
Eshan Chunder Bose v. PrannatJi Nag (1). In that 
■case Jackson and McDonell, JJ., in their referring 
• order, wanted to maintain the incorporation of the 
principle of bona fides to stop a succession of colour- 
.able applications. 

The idea underlying both the referring judgement 
and that of the Full Bench was that the question was 
whether the later application could be refused, being 
held to be colourable, merely because the previous ap- 
plication had been colourable, i.e., 77 iald fide, as indi- 
cated by the fact that the decree-holder had allowed it 
to go by default. 

Clearly the Full Bench was right in holding that 
the later application could not be refused merely for 
that reason. The decree-holder was entitled to make 
;an application, and until he defaulted in prosecuting 

(1) (1874) 22 W.E., 512. 
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it (when it would for that reason be struck off) it could 
not be known whether that latest application w'as cihfo 
being made wth a bond fide intention to proceed, 
or not. The later application might well be made ^akawi 
with a band fide intention to proceed, thougli the '* 
previous one was not, and the later could not, there- 
force, be treated as maid fide merely because the earlier 
was such. 

But the proceedings on the earlier application 
having ex hypothesi been concluded, it would be possi- 
ble to determine whether the facts showed it to have 
been maid fide, and, if it was, then, though it could 
not be held to show that the later application was 
also maid fide, it could be held not to be an application 
“ for execution,” i.e., “ intended to obtain execu- 
tion ” and, therefore, ineffective to save limitation. 

The two aspects are quite distinct. The former 
was clearly before the Full Bench; the latter was not; 
and on the principle stated in Qimin v. Leathern (1), 
particular phrases used by Couch, C. J., should not 
be treated as governing a question not directly consi- 
dered. 

Jackson, J., when reluctantly concurring, re- 
marked that inasmuch as the legislature must be 
supposed to have been aware of the earlier decisions 
incorporating the rule of bona fides into section 20 
of Act ISTo. jXIV of 1859 and “as I suppose it 
designedly omitted to incorporate in the Act (of 1871) 
the principle of those decisions, I think we ought now 
to abstain from qualifving the precise terms of the 
Act.” 

It would seem, however, that the legislature would 
presumably have only legislated if it disagreed with 
the principle already strongly affirmed judicially. 

We think that it is clear from the cases later in 
date that we have quoted, that the principle has been 

(!) flPOl) A.C., 495 (506). 


474 


1925 


Sheo 

P'EASAD 

Bai. 


THE INDIAN LAW REPORTS, [vOL. XLVUT. 

, frequently recognized that the bona fides or mala fides 
of the earlier application is an important ingredient 
in determining whether that application is effective 
to save limitation for the later application; though 
the bona fides or mala fides of the later application 
cannot be judged at the time that it is presented from 
anything that has gone before and, therefore, cannot 
at the time of presentation be entered into. 

It is impossible to hold that the application of 
the 4th of March, 1921, was a bond fide application 
with the intention of obtaining execution. It was 
merely a colourable application intended to save limi- 
tation and with that intention only. Such applica- 
tions made onlv with the intention of keeping the 
decree alive have, it may further be noted, since 1877 
been dropped out of the appropriate article of the 
Limitation Acts. 

We have been asked to remand the case. We 
see no reason to do so as we have the whole history of 
the case before us. Counsel for the appellant, who 
has displayed great industry on behalf of his client, 
has had more than a month since the question was 
raised at the first hearing before us, in which to con- 
sider, this matter of the good or bad faith of the earlier 
application, and it is certainly no fault of his if he 
has been unable in the circumstances of the case to take 
up any other position than that decree-holders habit- 
ually file colourable applications merely to save limi- 
tation and allow the debt to accumulate and that the 
question of their bona fides is never challenged. As 
we have shown, it cannot be challenged at the time of 
presentation and if the application's not prosecuted 
it is struck off, but it can be and should be challenged 
when the application comes to be used to save limha- 
tion. Further, we may note that a remand could not 
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in any event avail the appellant for. as we shall 
proceed to show, the appeal must fail "on a second Shbo 

-If i^HASAU 

ground also. v. 

This being our view of the law and of the facts, 
we hold that the application of the 4th of March, 1921, 
was not an application '' for execution ” or a step 
in aid of execution ’’ and that the application of the 
12th of January, 1923, was barred by limitation and 
the appeal must be dismissed. 

[Their Lordships then dealt with the second 
ground and dismissed the appeal.] 

Appeal dzsmissed. 


Before Mr, Justice Walsh and Mr. Justice Dalai. 

EAM DEVI AXD OTHEKs (Defendants) v. G-AISrESHI IjAL March, 2. 

(Plaintiff) and EAJENDBA KUMAE BHATTA- 

CHARYA AND OTHERS (DEFENDANTS).^ 

Civil Procedure Code, schedule II, paragraph ‘21 — Arbitration 
— Reference without intervention of court — Insolvency — 

Matters in dispute between receiver and secured creditors 
— Effect of award on decrees already passed and suits 
pending. 

During the pendency of iiisoheiic}^ proceedings various 
litigations arose between the receiver, the secured creditors 
and the holders under certain transfers, alleged to be fictitious, 
which had been made by the insolvent, with regard to the 
realization of assets and the payment of debts. All the 
parties eventually agreed to refer the whole matter to arbitra- 
tion without the intervention of the court, the agreement 
providing ' * that a decree in terms of the award would be 
accepted by the parties and that any decree passed by the 
court during the pendency of the arbitration proceedings 
would be subject to the award and would be modified in accord- 
ance with it.” The award subsequently passed directed (1) 
the parties to modify in accordance with the award the decrees 

* First Appeal No. of 1925, from .in order of Nadir Husain, 
seeond Additional Si.bordinate .Indge of Aligarh, dated the I8th of March, 

195-5. 
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which might be passed by the courts in the pending suits, 

Ram and (2) the receiver to bring the insolvent’s property, which 
was revenue paying and ancestral, to sale and realize the sale 
Ganeshi proceeds through the court. It was found that the objectors 
to the award, who were plaintiffs in two suits, continued to 
take part in the arbitration subsequent to the suits. Held, 
that the award was valid and, therefore, binding on the parties. 
The award was to be deemed an adjustment, under order XXI 
rule 2, of the Code of Civil Procedure, of the decrees which 
had already been passed; and if any suits were still pending, 
the award might be filed by way of defence and a decree 
obtained on foot thereof. Gajendm Singh v. Durga Kunwar 
(1), and Mannilal MotUal v. GoTcddas Bawji (2), followed. 

Where there is an a^eement to refer to arbitration, the 
court has the power in its discretion to refuse a party the 
alternative of a court of law, and thus to force him to proceed 
by arbitration. Parties can deprive themselves of tlie right of 
recourse to a court of law by their own act, as, for example, 
_y going on with the arbitration and obtaining an award. 
Doleman and Sons v. Ossett Corporation (3), referred to. 

The facts of this case were as follows r 

One Bijai Indar Singh was adjudged an insolvent 
and a receiver of his property was appointed. The 
insolvent was out of possession and in the opinion of 
the receiver some of the properties were fictitiously 
sold. Litigation therefore arose between the receiver 
and certain persons who were in possession of the in- 
solvent’s property. Finally, the secured creditors the 
persons in possession of the property, and the recover 

entered into an agreement on the 28th of February, 

1923, to refer the matter relating to the amount and 
the payment of the secured and unsecured debts to 
arbitration . The first arbitrator died in the following 

beptember, and on the 4th of November, 1923, the 

parties, with the exception of two, appointed Babu 

■“tlT-a92Srrn:RV,'47m,, 637. (2) (1920) I.L.E., 45 Boxn.. 243. 

. (8) (1912) 3 K.B.. 257. ' 
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Manni Lai, pleader, as a new arbitrator. The award _ 
was made on the 4th of June, 1924. 

Ganeshi Lai, one of the parties to the arbitration, 
applied for the filing of the award under paragraph 
21 of the second schedule to the Code of Civil Pro- 
cedure. This application was opposed by several of 
the other parties, viz., Musammat Ram Devi, widow 
of Sheo Prasad, for herself and her minor son, a 
second Musammat Ram Devi, wife of Bhola Nath and 
Jai Deo Prasad for himself and his minor nephews. 
The Court of first instance (Second Additional Sub- 
ordinate Judge of Aligarh) ordered the award to be 
filed. Against this order the objectors other than Ram 
Devi wife of Bhola Nath appealed to the High Court. 

The appellants contended that the award was 
illegal on the face of it and that the court should have 
refused to file it. The reasons for the alleged illegality 
were two, (1) that the award gave an illegal direction 
to the parties for the settlement of pending suits and 
existing decrees, and (2) that the direction given to the 
receiver to bring the property to sale and realize the 
sale proceeds through the court was illegal, having 
regard to the provisions of section 60 of the Provincial 
Insolvency Act. 

Dr. M. L. 'Agarwala, for the appellants. 

Dr. Surendra Nath Sen, for the respondents. 

The judgement of Dalal, J., after setting forth 
the facts as above, thus continued : — 

It was first urged that the discretion in the award 
to the parties to modify the decrees duly passed by 
courts of law amounted to an ousting of the jurisdic- 
tion of the court and was therefore illegal. Reference 
was made to a Bench judgement of the Calcutta High 
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Court in Ra'k Prosad, Surajm^ill v. Mohan Lai 
Lctchminarain (1). In delivering the judgement of 
®. the Court, Mukeejee, J., placed reliance on the case 
Qf Dohman and Sons v. Ossett Corporation (2) and 
explained the views adopted by Fletchee Moulton, 
L. J. and Faewell, L. J. According to Fletchee 
Moulton, L. J., the law would not enforce the specific 
performance of an agreement to refer to arbitration,, 
but if duly appealed to, it has the power in its discre- 
tion to refuse to a party the alternative of having the 
dispute settled by a court of law, and thus to leave him 
in the position of having no other remedy than to pro- 
ceed by arbitration. If the court has refused to stay 
an action or if the defendant has abstained from 
asking it to do so, the court has seisin of the dispute, 
and it is by its decision and by its decision alone, that 
the rights of the parties are settled. It follows that 
in the latter case, the private tribunal, if it has ever 
come into existence, is functus offiaio. There cannot 
be two tribunals each with jurisdiction to insist on* 
deciding the rights of the parties and to compel them 
to accept its decision. The view adopted by Fae- 
WELL, L. J., did not carry the right of the jurisdiction 
of the court to that length. He agreed that the plain- 
tiffs cannot be deprived of the right to have recourse- 
to the court when the agreement is a mere agreement 
to refer, but he added that they can deprive them- 
selves of such rights by their own act after writ, as, 
for example, by going on with the arbitration and 
obtaining an award; but w^hen nothing has been done- 
by them since writ and the only matter relied upon is 
an award made since writ, without their knowledge 
or consent, under an agreement antecedent to the 
action, the plea is in fact and in truth a plea of the 
agreement and is bad, because there is no act of the 

(1) (1920) I.Ij.B., 47 Calc., 752. (2) (1912) 3 K.B., 257. 
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plaintiffs subsequent to the writ on which reliance can 
be placed. It is obvious to us that the present case 
falls within the exception formulated by Fabwell, 
L. J. In the agreement itself to refer to arbitration 
there was a provision that if a case be pending at the 
time between the parties, relating to debts due by or 
property belonging to Bijai Indar Singh, it vrould be 
deemed to have been disposed of according to the 
award, meaning that a decree in terms of the award 
would be accepted by the parties, and that if during 
the pendency of the arbitration proceedings a decree 
be passed, the decree of the court would be subject 
to the award and would be modified in accordance with 
the award. The appellants, who were plaintiffs in 
two suits, continued to take part in the arbitration pro- 
ceedings subsequent to the suits. There was thus, to 
follow the opinion of Farwell, L. J., nothing illegal 
in the arbitrator delivering his award in spite of the 
decrees of court and directing that the decrees may be 
modified by the parties in terms of the award. The 
parties themselves had the decrees of court in contem- 
plation and in anticipation of those decrees had agreed 
that they would execute the decrees in a particular 
form and not in the form in which they would be 
granted by court. As the plaintiff had agreed to such 
an arrangement, he cannot compel the defendant and 
judgement-debtor of those decrees to accept the 
decision of the court. 

In our opinion the award is an adjustment of the 
decrees under order XXI, rule 2, of the Code of Civil 
Procedure. Both the decree-holder and the judge- 
ment-debtor are entitled to draw the attention of the 
executing court to an adjustment after the decree. So 
far as we understand the facts of the case, decrees 
have been obtained by the appellants on foot of two 
mortgages and the third claim is in itself a decree. 
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_TIie observations of Mr. Justice Walsh in a case 
where the matter in dispute was referred to arbitration 
during the pendency of an appeal without the inter- 
vention of the court and the appellate court was 
desired to pass a decree in terms of the award, may be 
quoted [Gajendra Singh v. Durga Kumvar {!)] 

‘‘ Speaking for my own part, I am not satisfied that any 
question of law arises at all. The agreement before us is such 
that upon general principles of law I am not satisfied that it 
IS necessary to apply any provision of the Code. The provi- 
sions of the Code only apply to such proceedings as purport 
to be taken thereunder. It happens from time to time that 
things are done by the consent of parties without reference 
to any special provision of the Code. It also happens some- 
times that the parties are governed by some general principles 
of law, analogous to a provision in the Code, which is not 
actually to be found in the Code. The most familiar illustra- 
tion of that IS where there is a binding decision in interlocutory 
proceedings, in the course of a suit, and one of the parties 
seeks to question it at a later stage. The Privy Council have 
held that the decision between the parties in the course of 
a suit is governed by the principles of res judicata, independ- 
ently altogether of the special provisions of section 11 of the 
Code, and indeed there is no provision of the Code which 
applies to it.” 

In that case, which, was heard by a Bench of three 
Judges, the majority of Judges held in favour of the 

award being binding on the parties. 

We have dealt so far with the modification of 
decrees of court. If any suits are pending, the award 
may be filed by way of defence and a decree can be 
obtained on the basis thereof. Such was the opinion 
of a Bench of the Bombay High Court in ManUalMoti- 
lal V. Gokaldas Rawji (2). In his judgement Fawcett, 
J. , quoted Farwell, L. J. , in Doleman and Sons 
already referred to, that it is always possible to settle 
the differences between the parties as they please. 

(1) (1925) I.L.R.., 47 All., 637. (2) (1920) I.L.R.,' 46 Bom., 245.' 
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Now we come to the second objection. Under 
section 60 the receiver cannot sell ancestral and 
immovable property paying revenue to Govern- 
ment but has to submit a statement to the Collector Ganeshi 

" I* 

who may act under paragraphs 2 to 10 of the third 

schedule of the Code of Civil Procedure and farm or 

manage the property and pay the income to the ^ 

receiver. The parties to these proceedings however ‘ 

are all secured creditors and the order of adjudication 

does not bind them. It is enacted in section 28, which 

•details the effect of an order of adjudication, that 

nothing in that section shall affect the power of any 

secured creditor to realize or otherwise deal with a 

security in the same manner as he would have been 

entitled to realize or deal with it as if this section had 

not been passed. Section 47 deals with rights of 

secured creditors who can realize the security and 

prove only for the balance due. They can of course 

prove for the whole debt on relinquishing the security, 

but in the present case the secured creditors have # 

obtained decrees and there is no allegation that they 

have relinquished the security. The arbitrator who 

was a man of law has provided for the receiver failing 

to sell the property within a certain time (which has 

long expired by now) by empowering the decree-holders 

to bring the property to sale in execution of the * 

decrees, to realize the sale proceeds in terms of the • 

award and to get the decrees struck off as having been 

satisfied in full. The Insolvency Act has no provision 

io prevent secured creditors from acting accordingly. 

We, however, do not suggest that this should bb done. 

Possibly the better way would be to obtain the insol- 
vent’s discharge under section 38 and deal with the 
property outside the jurisdiction of the insolvency 
<jourt. The receiver will then cease to be a receiver 
under insolvency but he is a person vested by the 
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arbitrator with authority to sell the property under the 
arbitration provisions and would be able to sell the 
property under the terms of the award. 

[The last objection dealt with an alleged error on 
the face of the award, in ignoring the admitted 
priority of certain debts, but the Court held that this , 
objection failed, and continued : — ] 

The learned Subordinate Judge has written an 
able judgement and we are in entire agreement with 
the findings recorded by him. The appeal is dismissed 
with costs. 

Walsh, J. — I have read the judgement of Mr. 
Justice Dalal and agree with it, and with the order 
proposed. 

Afyeal dismissed. 

Before Mr. Justice Daniels and Mr. Justice King. 

BIJAI INDAR SINGH (Objectoe) v . CHAEAN SINGH 
(Opposite party).* 

'Act No. V of 1920 (Provincial Insolvency (Act), sections 4, 
28, 34 — Insolvent — Permission to institute suit against 
undiscJiarged insolvent not inclusive of permission to 
execute the decree. 

Inasmuch as the entire property of an insolvent, wHert 
once an order of adjudication has been made, vests in the 
court or the receiver, it follows that permission given to' 
a creditor to institute a suit against an insolvent does not 
imply permission to execute the decree which may be- 
obtained against the property of the insolvent. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Mr. G. W. Dillon, for the appellant. 

Dr. Kailas Nath Katju, for the respondent. 
Daniels and King, JJ.":— This appeal arises out 
of an order passed in execution proceedings against a 

.. • ^Second Appeal No. 433 of 1926, from a decree of J. Allsop, 
Additidiial Jttdge of Aligarh, dated the 2nd of December, 1925, confirming 
a decree of Mirza Nadir Husain, Second Additional Snbordinate Judge of 
Aligarh, dated the 21st of March, 1925. • 
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declared insolvent. It appears that the decree-holder - 
obtained the pernoission of the insolvency court under ekai 

' > X V IlTDiCS 

section 28 of the Provincial Insolvency Act, 1920, to smon 
institute a suit against the insolvent and a decree was 
obtained against the insolvent on the basis of a pro- 
missory note executed on the 5th of September, 1920, 
i.e., some years after the date on which he was ad- 
judged an insolvent. The decree-holder subsequently 
applied to execute the decree by the attachment of 
certain movable property belonging to the insolvent. 

The judgement-debtor raised an objection that his 
property was not liable to attachment so long as he 
remained an undischarged insolvent. Under sec- 
tion 28(2) the effect of the order of adjudication is to 
vest the whole of the property of the insolvent in the 
court or in the receiver, and under sub-section (4) any 
property acquired by the insolvent after the date 
of the order of the adjudication also vests in the court 
or the receiver. It seems clear, therefore, that this 
property which the decree-holder seeks to attach does 
not belong to the judgement-debtor and is not liable 
to attachment under section 60 of the Code of Civil 
Procedure because it does not belong to the judge- 
ment-debtor but vests either in the court or in the 
receiver. In the present case it appears that there is 
at present no receiver, since the receiver who was 
appointed originally, died and no one has been 
appointed in his place- The property, therefore, 
vests in the court. 

It has been argued that as the court gave permis- 
sion for the institution of this suit, the permission 
for instituting the suit should be held to cover per- 
mission for executing any decree obtained in the suit. 

Under section 28 the permission of the court is 
recjuired for any “ suit or legal proceeding ” against 
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_ an undischarged insolvent, and we hold that permis- 
sion to institute a suit does not necessarily cover per- 
mission to execute a decree obtained in that suit. A 
court might grant permission to institute a suit in 
order to obtain a judicial determination regarding a 
debt but it would not necessarily follow that” the court 
would sanction the execution of a decree by sale of 
property in the possession of the judgement-debtor 
This would prejudice the rights of scheduled credi- 
tors to share rateably in the assets. 

^ In the present case it appears that sanction for 
the institution of the suit was, strictly speaking, un- 
necessary since the suit was not “ in respect of any 
debt provable under this Act.” The debt was 
incurred on the basis of a promissory note executed 
after the date of the adjudication and so does not fall 
within the definition of a “ debt provable under the 
Act - under section 34. But whether such permis- 
sion was required or not, it is clear that the property 
which the decree-holder seeks to attach does not belong 
to the judgement-debtor but vests in the insolvency 
court and therefore is not liable to attachment. AJ- 
though the insolvency court itself has raised no objec- 
tion, we cannot permit the decree-holder to attach 
property which does not belong to the judgement- 
4ebtor but vests in the court. We accordingly allow 
the appeal and declare that the property is not liable 
to be attached in execution of the decree. In view of 
the fact that the debtor incurred the debt while he 
was an undischarged insolvent we make no order as 
to costs. _ 

A f peal allowed,. 
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Before Mr. Justice Sulaiman and Mr. Justice Mukerji. 
MARU (Plaintiff) v. HANSO and others (Defendants).* ^ 
Hindu law — Widoio’s estate — Hindu widow divesting herself 
of her estate not obliged to do so by one single act — Legal 
necessity. 

If a Hindu widow brings about a complete effacement of 
herself with the result that the entire estate vests in the next 
reversioner, it is not necessary that the surrender should be 
effected by one act, nor has the question of legal necessity any 
thing to do with such a surrender. 

Behari Lai v. Madho Lai Ahir Gayawal (1), Rangasami 
Gounden v. Nachiappa Gounden (2), Bajrangi Singh v. 
Manokarnika Bakhsh Singh (3), Bhagwat Koer v. Dhanuk- 
dhari Prasad Singh (4), and Rao Bahadur Man Singh v. 
Maharani Nowlakhbati (5), referred to. 

The facts of this ease were as follows : — 

One Ghasita, the last male owner of the property 
in suit, died leaving three daughters. On the death of 
the first the names of the two surviving daughters, 
Musammat Sundar and Musaminat Hanso, were re- 
corded in the revenue papers in equal shares. Musani- 
mat Sundar died about 1897 and on her death it is 
admitted in the plaint that Musammat Hanso caused 
the name of Sundar ’s son Bhartu to be entered in the 
revenue papers in place of her name as against the 
half share in her possession. Later on Musammat 
Hanso executed a deed of gift in 1916 with regard to 
the remaining half share in favour of Bhartu and got 
Bhartu’s name recorded. On Bhartu’s death Ihe 
names of the defendants Nos. 2 to 4, his sons, were 
caused to be recorded in the revenue papers by Musam- 
mat Hanso. 

* First Appeal No. 215 of 1922, from a decree of F. E. Bay, Sub- 
ordinate Judge of Meerut, dated the 10th of March, 1922. 

U) (1891) I.L.E., 19 Calc., 236. (2) (1918) I.L.E., 42 Mad.. 623. 

(3) (1907) I.L.E., 80 All., 1. (4) (1919) I.L.E., 47 Calc., 466. 

(6) (1925) I.L.R.. 5 Pat., 290. 


1926 

March, 
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The plaintiff came into court claiming the pro- 
perty so disposed of, as heir to Ghasita. He asserted 
that in spite of the entry of the name of Bharcn, 
Musammat Hanso herself remained in possession of 
the property. The contesting defendants denied that 
Musammat Hanso remained in possession of any 
portion of the property after the said transfer and 
pleaded that these transfers amounted to a complete 
effacement of the Hindu daughter’s interest and a 
surrender in law in favour of the defendants’ father. 
The learned Subordinate Judge has found as a matter 
of fact that Musammat Hanso divested herself of all 
interests in the two portions of the property by two 
successive stages and that she did not remain in posses- 
sion of the property after the transfers. The learned 
Judge has found that the entire effect of these transac- 
tions was that a legal surrender took place in favour 
of Bhartu. He accordingly dismissed the suit. 

The plaintiff appealed. He did not contest the 
facts as found by the trial court, but contended that 
the acts of Musammat Hanso did not amount to a 
legal surrender of her interest in the property. 

Munshi Shiva Prasad Sinha (for Dr. N. C. 
Vaish), for the appellant. 

Mr. B. E. O’Conor, for the respondents. 

The judgement of the Court (Stjlaiman and 
Mukekji, JJ.), after reciting the facts as above, thus 
continued : — 

The only point urged before us is that in order to 
be valid as a complete surrender it is not only necessary 
that the surrender must be in respect of the entire 
estate but that it must also take effect simultaneously 
and at one and the same time. The contention is that 
if the entire estate is transferred in favour of the next 
reversioner by successive steps, no legal surrender can 
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take place. The learned vakil for the appellant relies 1926 
on the case of Behari Lai v. Madho Lai Ahir 
Gayawal (1). The passage relied upon is as ^anso 
follows : — 

It was essentially necessary to withdraw her own life 
estate, so that the whole estate should get vested at once in 
the grantee. The necessity of the removal of the obstacle 
of the life estate is a practical check on the frequency of such 
conveyances.” 

The argument is that the use of the expression 
“ at once by their Lordships indicated that the 
surrender must come into effect by one single act. This 
contention cannot be accepted. Their Lordships had 
before them an ehrarnama under which the limited 
owner had declared that she should, till the end of her 
life, hold possession of the estate and that it was only 
after her death that one Behari Lai was to enter int.o 
possession and enjoy the profits of the mauzahs. Their 
Lordships clearly meant that such a transfer was not 
an immediate transfer of the estate so as to amount 
to a surrender, because it was to take effect not at once 
but after her life time. The next case relied upon on 
behalf of the appellant is the case of Rangasami 
Gounden v. Nachia'p'pa Goiinden (2). Their Lord- 
ships in that case approved of the statement of law 
made by Lord Morris in Behari Lai’s case. But a 
careful perusal of that judgement really destroys the 
appellant’s argument. It may be noted that in a 
previous case decided by their Lordships of the Privy 
Council, viz., Bajraiigi Singh v. ManoJcarniTca 
Bakhsh Singh (3), successive sale-deeds executed by a 
Hindu widow with the consent of all the reversioners 
who were then alive, had been upheld by their Lord- 
ships. The language of the concluding portion of the 
judgement was such as to lead some courts to supwse 

0) a.=«91' I.L.R., 19 Calc., 286 f241) (Z) 09181 I.L.R.. 43 M.-id.. 523. 

{3> flfW?) LL.B., SO All., 1. 
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that the consent of all the reversioners for the time 
being is absolutely sufficient and conclusively estab- 
lishes the validity of such a transfer. Their Lordships 
in Gounden’s case referred to this previous case and ex- 
plained it. At page 547, their Lordships pointed out 
that the Calcutta view had been affirmed against the 
Allahabad view, but the judgement did not parti- 
cularise on what exact ground the allegation was sup- 
ported. Their Lordships then pointed out that in that 
particular case, viz., Bajrangi Singh’s case, the 
decision might possibly have been supported by either 
of the two grounds : — 

(1) “ Although there were three successive aliena- 
tions they in cumulo amounted to an alienation of the 
whole immovable property;” 

(2) “ But apart from that the alienations were all 
made for purposes of ostensible necessity.” 

This judgement clearly shows that their Lord- 
ships had in mind that successive alienations can be 
validly supported if the cumulative effect of these is 
an alienation of the whole estate in favour of the next 
reversioner. This observation of their Lordships 
militates against the suggestion that no surrender can 
take place unless it be by one act. The subsequent 
case of Bhagwat Koer v. Dhanuhdhari Prasad Singh 
(1) is not directly in point. Lastly, reliance has been 
placed on the recent case of Rao Bahadur Man Singh 
V. Maharani Nowlakhlati (2). And it is urged that 
no surrender can take place unless it is supported by 
necessity. The case referred to is no authority for 
such a novel proposition of law. Their Lordships 
clearly re-affirmed their view in Gounden’s cBiSQ and 
remarked that where a surrender of her whole interest 
in the whole estate in favour of the nearest reversioners 

(1) (1919) 47 Calc., 4S6. (2) (1925)) I.L.E., 5 Pat., 290. 
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takes place, the question of necessity in such circum- 
stances does not fall to be considered. The question 
of necessity arises when there is only a partial surren- 
der or transfer. 

On general principles also we see no good ground 
for holding that if a w'idow brings about a complete 
effacement of herself with the result that the entire 
estate vests in the next reversioner, though the same 
might have been obtained by a process consisting of 
several stages, there is no legal transfer. In our 
opinion, therefore, the appeal has no force and is dis- 
missed with costs. 

Affeal dismissed. 


Before Mr. Justice Sulaiman and Mr. Justice Mukerji. 
CHUNNI SINGH (Defendant) v. LAB|SHPAT SINGH 
(Plaintiff) and BHUEEY KHAN and others (Defend- 
ants).* 

Act (Local) No. XI of 1922 (Agra Pre-emption Act), sections 
16 and ‘22 — Pre-emption — One sale-deed conveying 
separate items of property to separate purchasers — Pre- 
emptor not obliged to implead purchasers other than the 
one in whose particular purchase he is interested. 

By one sale-deed several items of property were sold to 
different purchasers for different amounts of consideration. 
Held that a person wishing to pre-empt one particular item of 
the property so sold was not obliged to implead any of the 
purchasers other than the one concerned with the particular 
item in which he was interested. Lachhman v. Tulsi 
Ram (1), referred to. Brtj Narain Rai v. Ram Dhari Bat (2), 
distinguished. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

* Second Appeal No. 22S of from a decree of Maklian Lai, 

Additional Subordinate Judge of Bulandsbalir, dated tbe 26tli of ^ October, 
1925, reversing a decree of Syed Nawab Hasan, Munsif of Kburja, datod 
tbe Mtli of March, 19*25. 

(1) (1905) 3 A.L.J., 199. (3) (1916) 40 Indian Cases, 40. 
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1336 Pandit Shiam Krishna Dar and Babu Surendra 

""chothT” Gupta, for the appellant. 

SiNSH Appeal heard under order XLI, rule 11, of the 

lakshpat . Code of Civil Procedure. 

Singh. Sulaiman and MuKERJi, JJ. : — This is a defend • 

ant’s appeal arising out of a suit for pre-emption. 
By one document, dated the 29th of January, 1924, 
nine items of properties were sold to nine different 
vendees for different amounts of consideration; but 
there was only one document executed and registered, 
as the entire properties belonged to one set of vendors. 
Among these vendees was one Kanchan Singh, who 
admittedly was a co-sharer in the property purchased 
by him. The plaintiff has brought a suit for pre- 
emption against the appellant Chunni Singh only in 
respect of the item of the property purchased by him 
under the sale-deed. This property was separately 
earmarked as property having been purchased by 
Chunni Singh, a separate amount of the sale consi- 
deration was mentioned and the other vendees had no 
joint interest in this property at all. The first court 
dismissed the claim on the ground that this was a case 
of partial pre-emption, which disqualified the pre- 
emptor from obtaining a decree. The appellate court, 
in view of the specification of the shares in the sale- 
deed, has come to a contrary conclusion. 

Although there was only one document different 
items of properties were sold to different persons and, 
therefore, there were really nine different contracts. 
The contention before us is that it was the duty of the 
plaintiff to have brought the suit against all the other 
vendees. This contention cannot be accepted. If this 
transaction is to be deemed to consist of nine different 
transactions with nine different persons, then it was 
certainly open to the plaintiff to object to one vendee 
and not the others. That this was the view before the 
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new Pre-emption Act was passed cannot be doubted. 

may only refer to the case of LacTihman v. Tulsi 
Ram (1), where, although one .solitary amount was 
mentioned in the sale-deed for two items of properties, 
at the foot of the document details were separately 
given. It was held by a learned Judge of this Court 
that it was open to the plaintiff to maintain a claim 
for pre-emption of either of the two properties, al- 
though both had been purchased by the same vendee. 
The case of Brij Narain, Rai v. Ram Dhari Rai (2), 
is distinguishable, because there properties in two 
mahals were sold for one consideration and there was 
apparently no specification of the different prices for 
the two mahals. 

Lastly, it is contended that the enactment of sec- 
tion 16 of the new Act has altered the position. We 
cannot accept this contention . The law has in no way 
been altered. As against the defendants vendees the 
plaintiff could not have claimed pre-emption in 
respect of any property which he has not included in 
this suit. The provisions of section 22 also go to 
suggest that, where a purchaser has a defined interest 
in the sale-deed, he cannot be said to have acquired the 
property jointly with others. The appeal accordingly 
fails and is dismissed. 

Appeal dismissed. 

Before Mr. Justice Sulaiman and Mr. Justice Banerji. 

E AX JIT SINGH (Pn^rsTiFF) r. BHAGWATI SINGH 

AND ANOTHER (DEFENDANTS).* 

'Act (J.omr} No. XI of 192-2 (Agra Pre-emption Act), sec- 
tion 14 — Pre-emption — Estoppel ty conduct. 

Sections 14 and 15 of the Agra Pre-emption Act, 192’2, ilo 
not mean that in no other ease than where a noti ce is issoed 

* Second Appeal No. 2-26S of 1925, from a decree of M. M. Sanyal, 
Additional Subordinate .Tudce of Jaunpur. dated the 25th of AuftiiaU 1025, 
i.'Tersing a decree of the Munsif of Shahganj, dated the 80th of April, 1925. 

fU (1905) 2 A.L..T.. 199. . 1-2) rl91('i| 40 Indian Cases, 40. 

41 
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to him can a co-sharcr be estopped from claiming his right 
of pre-eraption ; where a co-sharer so conducts himself as to 
lead people generally to suppose that he had waived his own 
Bhagwati right of pre-emption it is open to the court to hold that he is 
estopped from thereafter asserting his claim. 

The facts of this case, so far as they are neces- 
sary for the purposes of this report, appear from the 
judgement of the Court. 

Munshi Haribans Sahai, for the appellant. 

Appeal heard under order XLI, rule 11 of the 
'Code of' Civil Procedure. 

SiJLAiMAN- and Banerji, JJ. This is a plain- 
tifi’s appeal arising out of a suit for pre-emption. 
The lower appellate court has found that when this 
sale-deed was executed the plaintiff was present there 
all along; that in fact he took an active part in 
obtaining the sale-deed, and that his own nephew 
who is a member of a joint Hindu family with him 
is one of the vendees under this sale deed. 

It has further found it impossible to believe 
that when the sale was advertised in the whole vil- 
.iage, and a large number of villagers took steps to 
raise large sums of money in order to acquire the 
property, the plaintiff remained iminformed as he 
professed to be. On these findings it has held that 
the plaintifi’s claim for pre-emption is barred by 
estoppel. 

There can be no doubt that having regard to the 
, findings arrived at, there is a clear estoppel against 
the plaintiff. Having himself taken an active part 
in procuring the sale deed covering the property in 
dispute, he cannot now turn round and claim that he 
has a right of pre-emption left. 

The learned vakil for the appellant, however, 
argues that no question of estoppel can arise in this 
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case inasmuch as no notice, as contemplated by sec- 
tion 14 of the new Pre-emption Act, was given to the 
plaintiff. His contention is that under the new Act, 
unless a notice has been issued, a co-sharer's right of 
pre-emption can never be extinguished, no matter 
how much estoppel there may be against him. "With 
this contention we are wholly unable to agree. Sec- 
tion 14 is only permissive, which gives a co-sharer 
a power to give notice by registered post to all 
persons having a right of pre-emption. In case such 
a notice is issued the right of such other co-sharers is 
extinguished. But sections 14 and 15 do not quite 
mean that in no other case can a co-sharer be estopped 
from claiming his right of pre-emption. If by his 
conduct he has led the vendee to believe that he has 
waived his right of pre-emption, then the estoppel 
would remain against him, even though under the 
circumstances it was not thought at all necessary to 
issue a notice to him. 

The appeal has no force and is dismissed. 

W'Pfeal dismissed. 


REVISIONAL CIVIL. 


Before Mr. Justice Walsh and Mr. Justice Dalai. 
BHANKAE BAN (Applicant) ®. EAM DEI and others i^-’' 
(Opposite parties'*.* March , 

■Civil Procedure Code, section 115 — Order rejecting an appli- 
cation to sue in forma pauperis — Revision. 

No revision lies from an order rejecting an application to 
sue in formd pauperis. Buddhu Lai v. Metm Ram (1). and 
Mahadeo Sahai v. The Secretanj of State for India in Council 
(2), followed. 


* Civi! Bevisiou No. '66 of 1Mb. 

iVj 43 All., 564, ^2) ri921) 44 All., MP. 
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The facts of this case, so far as they are necessary 
for the purposes of this report, appear from the 
judgement of the Court. 



Munshi Shim Prasad Sinha and Munshi Janki 
for the applicant. 

Pandit Rama Kant Malamya, Munshi Sheo Dihat 
Sinha, Pandit Kashi Narain Malaviya and Pandit 
Debi Prasad Malaviya, for the opposite party. 

Walsh and Dalal, JJ. : — In this case the 
applicant in revision has been refused leave to sue as 
a pauper, and he applies to this Court to. review that 
order in revision. In our opinion we have no power 
to do so. The refusal of leave to sue as a pauper does 
not determine anything in the suit. It is merely the 
decision of a preliminary issue arising in or anterior 
to the suit. It determines nothing except that the 
plaintiff cannot sue as a pauper. He can sue in the 
ordinary way like -anybody else, and to my mind the 
case is indistinguishable from the case of Buddhu 
Lai V. Mewa Ram (1), in which a Pull Bench of this 
Court finally endeavoured to set at rest a point upon 
which there had been considerable controversy. The 
question there was whether a preliminary issue on a 
question of jurisdiction was a case decided within 
the meaning of section 115. That issue, if decided 
in the negative, determined the proceedings in that 
court. But it is after all only a preliminary issue' 
arising in a suit. Although the plaintiff cannot, 
after the determination of that issue, sue in that 
court, he can still sue in the proper court which has 
jurisdiction. If the decision of an issue that the 
court has no jurisdiction is not a case decided, we are 
unable to see how it is possible to hold that the decision 
of a preliminary issue that the plaintiff is, or is not, a 

(1) (1921) I.L.R., 43 All., 664. 
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pauper, is a case decided. The only authority of any 
weight, in which this matter is reported, is the case 
of The Secretary of State for India in Council v. *. 
■Jillo (1), decided by three Judges, the then Acting 
‘;1hief Justice, and Banerji, J. and Burkitt, J. 
Nothing is said in the head-note about revision, but 
the Court held that no appeal lay from an order 
rejecting an application for leave to sue in forma 
'paiq)eris, and they dismissed the appeal. They then 
entertained the matter of their own motion in revi- 
sion, saying “ the order passed by the Subordinate 
Judge is so extraordinary that we direct this case to 
be treated as a case in revision,” and they appointed 
a further date for argument, and after allowing the 
other party to be heard, they quashed the order in 
revision. The report and the head-note are alifee 
somewhat difficult to follow, probably due to the con- 
fusion arising from the procedure of the Subordinate 
Judge. What does appear to be clear is that, al- 
though the pauper’s application was rejected, the 
Secretary of State, who had resisted it, was refused 
his costs. In revision the High Court passed an 
order directing the application to sue in formi 
'pauperis to be dismissed with costs, giving the Sec- 
retary of State his costs against the applicant. The 
point about a “ case ” was not argued. It was 
assumed to be a ease. On the other hand, in the case 
of Muhammad Ayub 'v. Muhammad Mahmud (2), a 
llivisional Bench held that revision did not lie from 
an order granting leave to sue as a pauper. The 
subtle distinction relied upon is clearly set out. Mr. 
Justice Chamier says : — 

“ It seems to be quite clear that the “ case ” 
must have been decided before the High Court can 

m aS98) I.L.E.. 21 AIL, 138. (2) (1910) I.L.E., 32 AIL, t28 
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1986 interfere in revision. But giving the word “ case 
Shankar the widest meaning, I am unable to hold that the 
order against which this application for revision is 
Ram Dm. presented decided any “ case.” It appears to me 
that there is a clear distinction between the case of an 
application for permission to sue or appeal in formd 
-pmiperis being dismissed or rejected, and the case in 
which a similar application is allowed. In the former 
it may be said that the “ case ” had been decided, 
while in the latter the order appears to be merely 
interlocutory.” 

We are unable to accept this subtle distinction, and 
it seems to us that on principle the whole controversy 
is set at rest by the decision of the Full Bench. We 
agree with what was said in the case of Mahadeo 
Sahai v. The Secretary of State for India in Council 
(1), though it was only a dictum, and as this applica- 
tion definitely raises the principle, we hold that no 
revision lies, and that this application must be dis- 
missed with costs. 

'Application dismissed. 


EEVISIONAL CRIMINAL. 


Before Mr. Justice Daniels. 

EMPEEOE V. DEOKI KOEEI.* 

Criminal Procedure Code, section AOS — Previous conviction — 
First concicUon urider section 379 of the Indian Penal 
Code — Second conviction under section 9 of the Indian 
Opium Act, 1878. 

Held that a conviction of theft under section 379 of the 
Indian Penal Code in respect of a certain amount of crude 
opium is no bar to a subsequent trial and conviction of the 
convict under section 9 of the Indian Opium Act, 1878. 

* Criminal Reference No. 145 of 1926. 

(1) (1921) I.L.E., 44 All., 248. 


1926 

March, 16. 
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The facts of this case sufficiently appear from - 
the iudgement under report. " d. 

The parties were not represented. kobei. 

D-^niels, J.— The learned Sessions Judge has 
referred this case on the ground that the accused 
cannot be tried for an offence of illicit possession of 
opium under section 9 of the Opium Act because he 
has been previously convicted of theft under the 
Indian Penal Code in respect of the same opium. The 
learned Sessions Judge has misunderstood the provi- 
sions of section 403 of the Code of Criminal Proced- 
ure. The facts necessary to support a conviction for 
theft are by no means the same as the facts which 
have to be proved in a trial under section 9 of the 
Opium Act. For an offence under section 379 the 
essential facts to be proved were that the gunny bags 
in which the opium was found belonged to some one 
else and that they were removed by the accused dis- 
honestly without the owner’s consent. For a convic- 
tion under section 9 of the Opium Act the essential 
facts to be proved are that the accused was in posses- 
sion of the opium and that the opium was crude 
opium which the accused could not lawfully have in 
his possession. Section 403 (2) permits a separate 
trial for a distinct offence of which a charge might 
have been framed under section 235, sub-section (1) 
as having been committed in the course of the same 
transaction. I cannot, therefore, accept this 
reference. 

Let the record be returned . 

Reference not accefted. 
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1926 Before Mr. Justice Mukerji and Mr. Justice Boys. 

March, 16. 

THE COLLECTOE OF BAEEILLY (Opposite party) v. 

SULTAN AHMAD XHAN (Objector).* 

Act No. I of 1894 (Land .Acquisition .Act), section 23, sub- 
section (2) — Method of assessment of valuation — 
Revenue-free land — “ Land ” — Trees— Wells. 

Held (1) that 40 years’ purchase was. not too high a 
valuation fot perpetual revenue-free land in the district of 
Bareilly, and (2) that the 15 per cent, allowable under sub- 
section, (2) of section 23 of the Land Acquisition Act, 1924. 
is t,o be -calculated on the value of the trees and wells as well 
as of the land on which they stand. Krishna Bai v. Tht 
Secretary of State for India in Council (1) and Sub-Collector 
of Godavari v. Seragam Subharoya'du (2), followed. 

The facts of this case sufficiently appear from 
the judgement of the Court. 

Mr. G. W. Dillon, for the appellant. 

Maulvi Mukhtar A hmad and Maulvi Muham- 
mad Abdul Aziz, for the respondent. 

Mukerji, J. — This is an appeal by the Collector 
of Bareilly in a land acquisition case. The land 
acquired was a perpetual revenue-free land, and one 
of the questions raised was at how many years’ pur- 
chase the v.alue should be assessed. The profits found 
were Es. 42 a year and the learned District Judge 
allowed forty years’ purchase. 

The first ground of appeal is that this is too 
much. We are of opinion that it is not and we are- 
fortified in our view by the judgement of this Ccurt 
'delivered by another Bench in the connected appeal 
m. 430 of 1922. 

* Pirst Appeal Ko. 431 of 192'2, from a decree of H. N. Wright^ 
District Judge of Bareilly, dated the 24th of Jnne, 1922. 

(1) (1920) 42 AIL, 555. (2) (1906) 30 Mad-, 151. 
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The next point argiied is that the 15 per cent. 
awarded by the learned District Judge should not thb 
have been aAvarded on the value of trees. It is argued 
that under section 23, sub-section (2) of the Land 
Acquisition Act the 16 per cent, is to be awarded on Stotah 
the market value of the land. But under the defini- khak. 
tion of the land as given in the Act itself the land 
^vould include trees standing thereon. We therefore / 
■do not see why the value of the trees should be ex- 
cluded in calculating the 15 per cent, allowed by the 
statute. This view of ours is supported by Krishna 
Bai V. The Secretary of State for India in Council 
(J), and Sub-Collector of Godavari v. Seragam Sub- 
bar oyadu (2). We may point out that what is 
awarded under clause 2 of sub-sec-.tion (2) of section 23 
is not tJie value of trees but compensation for the 
taking away of trees. This means that in addition to 
the present market value of the land and trees to be 
awarded by the Collector, he has to award something 
for the potential value of the trees taken away. It is 
•on this potential value that the 15 per cent, is not to 
be allowed. We have not got before us any figure 
which shows that anything has been awarded for the 
potential value of trees. We understand that the 
figure that is awarded for the trees is the present 
market value of them. 

The next point urged is that the 15 per cent, 
compensation for a compulsory acquisition should not 
have been awarded for the wells. We take it that 
the wells go with the land and therefore the value of 
the wells should be added to the value of the land, as 
apart from the wells. In this view the 15 per cent, 
sliould be allowed for wells as well. The Judge was 
therefore right in calculating the 15 per cent, on the 

(1) (19-20) T.L.R., 42 Ali., 656. (2) (1906) I.L.E., 30 Mad., 151. 
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f-ntire value of the three figures shown at page 6 of 
the printed record. 

Boys, J.— It appears to me that the unfounded 
contentions raised here for the Crown that the learned 
District Judge had allowed 15 per cent, twice over 
on the wells and should not have allowed it at all on 
the trees have only been rendered possible by the way 
in which the account has been stated in the order of 
the learned District Judge. 

“ Land ” as defined in section 3 (a) of the Land 
.'Vcquisition Act includes wells and trees, etc., and if 
one total market value is shown for it as provided for 
by section 23, item “ first” i.e., “ market value of 
land under section 23, item “ first” Act I of 1894,”^ 
with separate items going to make the total, i.e., 
" land under section 20, Circular I-A-VIII;” “ wells 
under section 24 ditto;” " trees under section 98 
ditto,” etc., no confusion can arise and much of the 
time of this Court would have been saved, for it would 
have been impossible to raise the contentions with 
which we have had to deal. 

” Damage ”, if any, for taking trees under 
section 23, item “ second,” would similarly appear 
as an item altogether independent of the market value 
of the land and of the “ value ” of the trees as part 
of the market value of the land. 

By the Court. — The resalt is that the appeal 
fails and is hereby dismissed with costs. 

A'pfeal dismissed. 
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EE VISIONAL CRIMINAL. 


Befchre Mr. Justice Walsh and Mr. Justice Dalai. 
EMPEEOR V . BHAG-WAT SINGH and others.* 


Criminal Procedure Code, sections 107 and 406— Security to 
keep the peace— .ippeal— Competence of appellate court 
to direct a re-trial. 

Held that it is competent to a court hearing an appeal in 
a case under section 107 of the Code of Criminal Procedure to 
direct that the case before him be re-tried. 

The facts of this case, so far as they are neces- 
sary for the purposes of this report, appear from the 
judgement of the Court. 

Pandit Ambika Prasad Pvndey, for the appli- 


cants. 


The Assistant Government. Advocate (Dr. M 


WalUullah), for the Crown. 


W.ALSH and D.alal, .1 J- This revision has been 
referred to a Bench of two Judges by a learned Judge 
of this Court for decision as to the powers ^of an 
appellate court under section 406 of the Code of 
Criminal Procedure. The applicants were bound 
over by a magistrate of the first class of Benares to 
Keep the peace. They appealed to the court of 
sessions which directed that the order binding ovei 
i.he applicants should be reversed and that there 
■ should be a re-trial. The question is whether the 
appellate court has the power under section 423 of the 
Code of Criminal Procedure to order a re-trial. 
The authority given to an appellate court is contained 
in clauses (c) and (d). In an appeal fr om an order 


■" Revision No. 69 of 1926, fmm an orfer of K. A. H- 

Sanis. sSions Judge of Benares, dated the SSrd of Ueoember. 1926. 
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the appellate court may alter or reverse such order 
and may make any amendment or any consequential 
or incidental order that may be just or proper. Under 
clause (&) in an appeal from a conviction the appellate 
court is specifically given the power of ordering a re- 
trial. The distinction exists for a very obvious 
reason. Under section 403 a person once convicted 
or acquitted cannot be tried for the same offence and 
in an appeal from a conviction, if the conviction is 
1 ‘eversed, the appellant may claim that he has been 
acquitted and he would not be liable to re-trial for the 
same offence. To obviate this difficulty power has to 
be given to the appellate court specifically to order 
a re-trial. This difficulty will not arise in proceed- 
ings taken under section 107 of the Code of Criminal 
Procedure. A person bound over under the terms of 
that section is not convicted of any offence and may 
be re-tried in pursuance of the same order passed 
under section 107. The order for re-trial is, in our 
opinion, an incidental order. All that the Sessions 
J udge has done is to reverse the order binding over 
the applicants and then to direct that proceedings 
subsequent to the stage of the issue of a notice under 
section 107 be all cancelled and that the Magistrate 
do proceed from the stage of the issue of notice. 

It was argued by the applicants’ learned counsel 
that the Sessions Judge has no power to issue notice 
to persons to show cause why they should not be bound 
;Dver to keep the peace. In the present case the 
Sessions Judge does not issue any such notice. What 
he has done is to cancel proceedings subsequent to 
the stage of the issue of the notice and the notice to 
the applicant issued by the Magistrate is maintained. 
There will be no necessity of issuing fresh notice to 
the applicant. We are of opinion that the order 
passed by the lower court of re-hearing of the notice 
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issued under section 107 is an incidental order follow- 
ing on the reversal of the order binding over the 
applicant. bhagwat 

. . . . SiKGH, 

we dismiss this application in revision. 

Application rejected, 

APPELLATE CIVIL. 


Before Mr, Justice Walsh and Mr. Justice Dalai. 

PREM BIHART LAL (Objectob) MESSRS S. B. . 

LIMOEIA AND CO. (Applicant).^ 

Act No. VII of 1913 {Indian Companies’ Act of 1913) sec- 
tion 104 — C.mnpany — Allotment of shares to transferor of 
private business as part comideration for Irakis fer — No 
payment in cash — Liquidation — Question of liability of 
allottee . 

A person who was transferring ^^hat had previously been 
his own private business to a newly formed company received 
as part consideration an allotment of three thousand fully 
paid up ordinary shares in the company. No money actually 
passed, but the transaction was mentioned in the memoran- 
dum of association and in the company’s prospectus,, and the 
memorandum was signed by the transferor with the consent 
of the directors on the understanding that nothing was to be • 
paid, in cash, for the shares. No agreement was filed under 
section 104 of the Indian Companies Act, 1913, nor was 
there any evidence as to the actual value of the property 
transferred. The company went into liquidation. 

Held that the transaction as set forth above was perfect- 
ly legal and the person in whose name the said shares were 
entered was a share-holder with fully paid up shares, and not a 
contributory. In re Macdonald Sons and Go., (1) and In re 
BarroitJn-Furness Investment Co., (Q>\ referred to. 

The facts of this case are fully stated in the 
ludgement of Walsh, J 

* First Appeal Ko. 160 of 1925, from an orler of M. F. P, Her- 
chenroaer, District Judge of Cawnpore, dated the SOtii of September, 1925. 

(1) (1B94V1 Cb., 89. (2) (18S0) 14 Cb. D., 400. 


1925 
April, 8, 
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Dr. Kailas Nath Katju (with him Munshi 
Narain Prasad Ashthana) and Munshi Shiva Prasad 
Sinha, for the appellant. 

Maulvi Iqbal Ahmad, for the respondents. 

Walsh, J. — ^This is an appeal from an order 
made by the District Judge, in the exercise of his 
original jurisdiction, under section 215 of the Com- 
panies Act of 1913, in the voluntary liquidation of 
Shandell Brothers and Company, Limited, Cawnpore, 
at the instance of the liquidators, Messrs. Billimoria 
and Co., holding one Prem Behari Lal, who is really 
Shandell Brothers and the original vendor to the 
Company, liable for the sum of Ps. 30,000. 

The application is that the appellant, Prem 
Behari Lal, having been a signatory to the memoran- 
dum of association to the extent of three thousand 
shares of the face value of Rs. 10 each, was liable as 
a contributory in the sum of Ks. 30,000, the said 
shares being unpaid. 

The facts relating to the Company, which ate 
material to the question w'-e have to decide, are as 
follows: — The Company was formed for the purpose 
of developing and conducting leather business and 
installing an up-to-date factory for boots and shoes 
in Cawnpore, and to take over the business of Shan- 
dell Bros., which had, no doubt, like all leather busi- 
ness in Cawnpore and other parts of India, been 
carrying on satisfactory trade and making large 
profits during the war. The Company was regis- 
tered on the lOth of January, 1921, and a prospectus 
and a memorandum of association prepared and 
printed in one document, consisting of two separate 
parts and dated 10th of January, 1921, was issued to 
the public. At the foot of the memorandum of 
association Prem Behari Lal, describing himself 
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as the representative of N. B. Shandell Bros., Ca’wn __ 
pore, agreed to take three thousand shares set opposit Bihari 
his name, in the capital of the Company. In the Ul 
description of the nominal capital of the Company, ^me.se^ 
contained at the head of the prospectus, it was 
announced that three thousand ordinary shares of a a™ Co. 
nominal value of Rs. 30,000 would be allotted as fully 
paid to the vendor. There cannot be the slightest j. 
doubt that the three thousand shares, for which Prem 
Bihari Lai signed the memorandum of association, 
are the same three thousand shares which had been 
agreed should be allotted to him as fuUy paid, and 
as part of the consideration for the transfer of the 
property and good will of Shandell Brothers to the 
new -Company. It is not suggested that the state- 
ment of the transfer by Shandell Brothers to the 
Company in the floatation of the new Company is in- 
correctlv set out in the prospectus, and it appears 
that it had been agreed, prior to the formation of the 
Company, that for various considerations, which are 
described in language whkh resembles rather an 
attempt at literary composition than the ordinary 
language of a business document, “ the spirit of 
sacrifice involved in surrendering their going concern 
and in view of the services rendered by them prior to 
the formation of the Company.” This is a novel and 
somewhat hyperbolic, but not an inaccurate, statement 
of the sale uf a good will of a going concern, for 
which the sum of Rs. 60,000 was to be paid in cash, 
while the further payment of three thousand ordinary 
shares fully paid was to be made for the machinery, 
tools, plant, furniture, as recorded in the schedule 
attached to the agreement of purchase. We have not 
had the advantage of seeing the sale-deed. The 
original is alleged to have been If^t, but a copy or a 
draft has been filed in the lower court in connection 
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Walsh, J, 


with one or other of the various cases which have 
arisen out of this matter. It is dated the 19th of 
June, 1922, and it is common ground that the state- 
ment which we have quoted from the prospectus 
accurately repre.^ents the operative part of it. On 
the 22nd of August, 1922, a meeting of the Board of 
Directors was held and the following resolution was 
passed. (It should be noted that on the 6th of May, 

1921, a resolution had been passed agreeing to allot 
to Shandell Bros, three thousand fully paid shares 
and asking Shandell Bros, to execute the sale-deed.) 

“ Resolution 5. Read the sale-deed of Messrs. 
N. B. Shandell and Bros., dated the 19th of June. 

1922, together with schedule of tools, plants, 
furniture, machinery, etc. 

(а) Resolved that shares of the nominal value of 
Rs. 30,000 be allotted to them as fully paid up after 
allotting to other purchasers as detailed in the 
s(-hedule attached . 

(б) Resolved further that Mr. I. B. Chatterii 
and Khan Bahadur Hafiz Muhammad Halim Saheb 
be deputed to verify the articles mentioned in the 
.schedule with the stock book. ” 

There can be no doubt that these are the three 
thousand shares referred to in the prospectus for 
which Prem Behari had signed the memorandum of 
association agreeing to take three thousand shares. 
Ko other block of three thousand shares has been 
suggested with which the three thousand shares for 
which the memorandum of association was signed, 
can be identified. Shandell Bros, were at some date, 
which is not now ascertainable, entered in the register 
of share-holders as having been allotted three thou- 
sand shares^ Nos. 6553 to 9552. It is quite clear that 
these three thousand shares were allotted to Shandell 
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Bros, in pursuance of the agreement and sale-deed. — 

It is quite certain that they were allotted as fully Bihasi 
paid and that no money has been paid in respect of 
them! The learned Judge held that there had been ^ messes ^ 
no allotment. We are unable to agree with him. 

His view is that there was an agreement to take the 
shares which had never been performed, and that on 
this footing the liquidator was entitled to enforce the waUh, s. 
performance in the course of the liquidation. 

Under the old law, both in England and in India, 
expressed in India by section 28 of the Companies *-ct 
of 1882, these three thousand shares would un- 
doubtedly be held by Prem Behari, subject to the pay- 
ment of the whole amount thereof in cash; and it is 
apparently upon the supposition that this is now the 
law that this application was made and has be^n 
persisted in before us. This is borne out by the 
reference in the learned Judge’s judgement to cases 
decided in England when section 25 of the Englis 
Companies Act of 1867 was the law Sec>tion 25 of 
the English Act and section 28 of the Indian Com- 
nanies Act of 1882 have been repealed, and there 
is no similar provision in the Indian Companies Act 
of 1913 In fact, in this case, no agreement with 
reference to the issue of these fully paid shares was 
filed in accordance with the provisions of section lUi, 
and the learned Judge has, on that account, treated 
the issue of fully paid shares as invalid. But the 
only consequence of a failure to file the agr^menf is 
the penalty provided by sub-tection (S) of 
and it is no longer the law that the allottee, in the 
absence of a due filing of the content is 
as a contributor;’ for calls as though the shares we 
unpaid shares. This is fatal to the 
wHch' has been based from the first, and decided by 

42 
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the learned Judge, on a misapprehesion of the law. 
■■“pbbm The learned Judge took great trouble over the case 
and was obviously impressed with the equity m favour 
Tvr®* of Prem Behari, and lie set off against the liability of 
s. B. billi- yjg 30,000, which he decided had been established 
A™, against ’Prem Behari, an admission of the value of 
the goods received by the Company from Prem Behari 
under the sale-deed, namely, an amount of Rs. 7,000. 
It is not necessary to go into that matter. The view 
pressed upon us on behalf of the liquidator, so far as 
we coiild understand it about this, was that Prem 
Behari’ s conduct had been vitiated by fraud; the 
Company had never had a quid fro quo for the pur- 
chase of the material valued at Rs. 30,000; that they 
had cancelled the transaction entirely, and that Prem 
Behari was not entitled to any set-off or equity except 
the remains of the assets originally transferred, 
which happen still to exist in the premises of the 
Company after the expiration of four years, after 
certain sales which have been made either by the 
Company or by the liquidator. We find it difbcult 
to deal with this point, which, in our view, does 
not arise. But in any case section 64 of the Indian 
Contract Act, if the matter is to be treated as one of 
contract, appears to afford a complete answer to it. 


The result is that the appeal succeeds and the 
application must be dismissed. The appellant is 
entitled to costs, but having regard to the idle con- 
tention raised by him that Prem Behari Lai was a 
different person from Shandell Bros., we deprive him 
of one-third costs and direct the liquidator to pay 
two-thirds of the costs of this appeal and of the pro- 
ceedings in the court bdow. 


Dalal, J. — I. agree with the order proposed. 
Pyem Behari L^l (who really means Shandell Bros, 
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in his own person) never had any intention of pur- __J®^ — 
chasing three thousand shares on payment in cash. 

Along with the memorandum of association yv&s pre- lal 
pared and filed with the Registrar of Joint Stock j^fEssEs 
Companies a prospectus of the Company, now m 
liquidation, in which it was definitely stated that asd co. 
three thousand ordinary shares of the nominal value 
of Es. 30,000 will be allotted as fully paid to the^ia/a/, j. 
vendor, Prem Behari Lal. He signed the memoran- 
dum of association on this understanding. 

If the allotment was made, it must have been of 
fully paid shares. If no allotment was made, or at 
first made and subsequently cancelled, Prem Behari 
Lal could not be held bound by his signature on the 
memorandum of association, when he, by the consent 
of the other Directors and to the public knowledge 
signed it on the understanding that he had to pay 
nothing for the shares. See In re Macdonald Sons 
& Co. (1). Such an arrangement could possibly have 
ijeen barred by a provision like that of section 28 of 
the Companies Act of 1882, as the agreement bet- 
ween Prem Behari Lal and the Company was not filed 
with the Eegistrar. As the present Act of 1913 
contains no such provision, the operation of such an 
agreement is not barred. 

Even under section 28 of the Indian Companies 
Act of 1882, I do not think that the present claim 
would have prevailed. Tn reality there was pay- 
ment in cash. Instead of receiving cash for machi- 
nery tools, plant and furniture and then making it 
over’to the Company for the three thousand shares, 
he received three thousand fully paid shares. Th®y 
were cross money payments presently enforceable. See 
In re Barrow -in-Furness Investment Company. (2). 

There are no means of discovering in this case what 

U) (1894) 1 Ch., 89. (1850) 14 Ch- D.. 4l0. 
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tlie value of Prem Behari LaFs property, consisting 

peem of machinery, etc., was. The liquidators have not 
sued for balance of account. Their case is that the 
mbI'ses contract of sale was who.lly independent of the pur- 
s- chase of the shares. In my opinion this is a totally- 

AND Co. v/rong view of facts. When there is no evidence of 
inadequate consideration, I hold, for the purposes of 
this case, that the shares were fully paid up. 

Aqofeal allowed. 


KEVISIONAL CIVI.I.. 


l92o Before Mr. Justice Walsh and Mr. Justice Dalai. 

BADE! PEAS AD (Objbctoe) v. GHOKHE LAL (Appli- 
cant).* 



Civil Procedure Code, section 122; order XXX FIJI, nile 5 — 
Ex parfce order of attachment prior to' judgement ’—Property 
attached and entrusted to third person — Permission of 
court not obtained by atkiching officer — Suit subse- 
quently dismissed — Attached property lost — A if aching 
officer's llahility to reimburse the defendant. 

On the application of the plaintiff in a suit for the 
recovery of money the trial court passed an ex parte order for 
the attachment prior to judgement of certain cloths belonging 
to the defendant and valued at Es. 910. A vakil of the court 
was named as attaching officer. He took possession of the 
property a.nd made it over to one Badri Prasad for safe cus- 
tody, but without taking the permission of the court to do 
so. The plaintiff’s suit was dismissed, but when Badri 
Prasad was called upon to produce the defendant’s property he 
failed to do so, and an order was thereupon passed against 
him for its restoration. ^Held in revision that the responsible 
person was not Badri Prasad but the attaching officer and an 
order was passed against him for the refund of the price of the 
cloth — ^Es. 910. 

^ Per Walsh, J. — Cases in which either an attachment or 
to injunction ought to be issued before judgement are 
oxtremely rare. The plaintiff ought to he able to satisfy the 
* Chil Revision Ho. 134 of 1925. 
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court of the practical certainty of his success, and of the 
existence of grave danger, and of a real fear that a dishonest Baku 
defendant, undoubtedly liable, is making away with ^le pro- ^ 
bable fruits of the ]'udgement. In England the estabhshed ‘-'“khs 
practice is never to issue an attachment before judgement 
under any circumstances without making the applicant give 
an undertaking to. be responsible in damages for any loss in 
consequence of the exceptional order given to him. 

The facts of this case are fully stated in the 

judgement of DAL.A.L, J. 

Munshi Navain Ptascid Ashthcinci, Munshi Gh- 
dhari Lai Agarwala and Munshi Balesliwari Prasad, 
for the applicant. 

Dr. Kailas Nath Katju for the opposite party. 

Dai-.^l, J.--This matter has arisen out of inter- 
locutory orders passed by a Subordinate Judge with- 
out proper attention to the rules dealing with pro- 
cedure as to attachment prior to judgement. In a 
suit for recovery of money the plaintiff applied under 
order XXXVIII, rule 5, for attachment prior to 
judgement. The court passed an ew parte final order 
of attachment without having any jurisdiction to do 
so. Under clause 3 of that rule the court is given 
permission to direct a conditional attachment of the 
whole or any portion of the defendant’s property 
while proceedings are pending regarding the ques- 
tion as to whether the defendant should furnish secu- 
rity for the claim of the plaintiff or not. After the 
order of attachment no proceedings, such as are 
directed in clause 1, were taken by the court. A 
pleader of the court, Mr. Muhammad Ibrahim, was 
"appointed attaching officer and directed to attach the 
defendant’s cloth of the value of Rs. 910. The cloth 
was made over to the custody of one Badri Prasad. 

It appears that Badri Prasad wrote out an under- 
taking that he would produce this attached property 
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whenever so directed by the court or by the Commis- 
sioner. The Commissioner thereupon made a report 
to the court stating that he had made over the pro- 
perty to Badri Prasad, and had completed the per- 
formance of the task allotted to him. His report is 
of importance. No permission as to the action taken 
by him was desired by the Commissioner from the 
I'ourt. Subsequently the suit was dismissed, and the 
defendant applied that the attachment before judge- 
ment may be removed. This application was made 
under rule 9, order XXXVHI. On this application 
the Commissioner was directed to make over the pro- 
perty to the defendant, but it appears that the Com- 
missionei was unable to recover it, and he made such 
a report to the court. The court thereupon called 
upon Badri Prasad to restore the property, and his 
defence was that he was not really a custodian on 
behalf of the court. His defence was not accepted, 
and a decree for Rs. 910 was passed against him. 
He came here in revision, and the applicant Chokhe 
T^al was made a party respondent to the application. 

When the application was heard on the 13th of 
April, 1926, this Bench was of opinion that the Com- 
missioner ought to appear before it and show cause 
why directions should net be given to him to make 
good the loss suffered by Chokhe Lai. To-day it was 
argued on behalf of the Commissioner that this Bench 
had no jurisdiction to bring the (Commissioner on the 
record as a party. There is no necessity to bring 
him on the record. He is already an officer of the 
court, and as such within the jurisdiction of this 
Court, which appointed him. Under order XXT, 
rule 13, the attaching officer is bound to keep the 
property in his own custody, and is held to be res- 
ponsible for the due custody of that property. He is 
responsible just as much to this Court as to the court 
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of trial. i5Ve are, therefore, of cpinwR t-h-at we have 
authority to pass any order we think appropriate Pbasad 
asainst him under the circumstances of the present Ghokh* 

„ Lai. 

case. 

Under additional rules made by this Court under 
order XXI (see Book of Rules framed by this Court 
under section 122 of the Code of Civil Procedure), in 
rule 123 directions are given as to what is to be done 
by the attaching officer when the movable property is 
such as could not be immediately removed from the 
place where it is attached. In that case under rule 123 
the attaching officer shall, subject to the approval of 
the court, make such arrangements as would be most 
convenient and economical. In the next rule it is 
stated that one of the arrangements may be to put one 
or more persons in special charge of such property, 
but for that purpose the attaching officer must obtain 
the permission of the court. In the present case the 
attaching officer presumably acted under rule 124 
when he placed Badri Prasad in special charge of the 
uroperty, and to make Badri Prasad liable to the 
iurisdiction of the court, it was necessary for the 
Commissioner to obtain the permission of the court. 

No such permission was obtained. As already 
pointed out, in the report which the Commissioner 
submitted to the court as to the action he had taken 
with regard to the commission issued to him, he 
made no request that permission may be granted to 
him to place the property in special charge of Badri 
Prasad. The Commissioner’s learned counsel pointed 
out that when the defendant applied to the court that 
the custodian had died and some fresh orders should 
be passed for the safe custody of the property, the 
court directed the Commissioner to appoint another 
• ustodian The learned counsel desired us to draw 
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tile conclusion from this order that the court had 
granted permission to the Commissioner to appoint 
Badri Prasad in special charge of the property. 
We cannot agree with this view of the facts of the 
case. The permission onght to be obtained at the 
proper time before or immediately after the custodian 
is appointed, and the presiding officer of the court 
must bring his mind to bear on the facts of the case 
and determine whether the person was a proper person 
or not to remain in charge of the property. In the 
present case no permission having been obtained, 
Badri Prasad was not an officer of the court, and the 
court had no jurisdiction to direct him to refund to 
the defendant the price of the attached property, 
which is not forthcoming. 

I have purposely refrained from making any 
observation on the legal relations between the Com- 
missioner and Badri Prasad. These will have to be 
determined when the Commissioner brings a suit, if 
any, for the recovery of the property or of its price 
against Badri Prasad. 

In my opinion the Commissioner is, under the 
circumstances of the present case, the only person 
liable to the court to produce the attached property, 
or to pay its price. 

I am, therefore, of opinion that the order against 
Badri Prasad should be discharged, and an order 
passed against the Commissioner for payment into 
court of Rs. 910 to reimburse Chokhe Lai for the loss 
suffered by him by the disappearance of the property . 

Walsh, J. — I entirely agree. I am satisfied 
that on the facts proved before us, it is the only just 
order which we can make. Where there is a wrong, 
it has been said, there is always some remedy, and 
if the defendant in this case had had no remedy, an 
irreparable injury would have been inflicted upon 
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him, for no cause whatever, for which he was either 
legally or morally responsible. But the mere fact 
that the acts of the court itself have created an irre- ®. 

, , . . „ , , . . . CHOKBr 

parable injury upon one oi the litigants, is not a lai,. 
sufficient ground for relieving that litigant by inflict- 
ing an injury upon another innocent person. j 

So far as I can see, except that Badri Prasad 
has perhaps done a foolish thing out of either 
good nature or indolence, he has done nothing 

in relation to these goods in any way suggesting 
a shadow of legal or moral responsibility for 

their loss. And although one is bound to feel 

sympathy for the vakil who undertook this duty at 
the invitation of the court below, and although he 
found himself in a difficult situation, nonetheless 
he is the person undoubtedly legally responsible. 

I am compelled to draw the attention of the? 
learned Judge in the court below to the fact that it 
IS really his conduct which is responsible for the 
whole of this unfortunate case. From some untoward 
combination of circumstances it has gone on for four 
years, a thing in itself suggesting a grave reflection 
upon the administration of justice, because the 
whole controversy merely relates to the temporary 
custody of some cloth, which was not difficult either 
to identify or to take charge of during the short period 
of six months which was necessary for dismissing an 
im.successful suit. It is necessary to draw the 
attention of judges in subordinate courts to certain 
general principles which the Civil Justice Committee 
has recently emphasized, and to certain matters of 
practice and procedure -which might be improved 
upon. There is nothing about wffiieh they have 
spoken so strongly as the reckless issue of ex parte 
orders. Cases in which either an attachment or an 
injunction ought to be issued liefore judgement are 

4a 
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.extremely rare. The plaintiff ought to be able to 
satisfy the court of the practical certainty of his 
success, and of the existence of grave danger, and 
of a real fear that a dishonest defendant, undoubtedly 
liable, is making away wuth the probable fruits of 
the Judgement. Nothing of the kind existed here, 
because the defendant succeeded in the suit. It 
follows, as a matter of course, that if cases in which 
such orders ought to be made are rare, cases in which 
they ought to be made ea parte are very exceptional. 
In a case of this kind, as my brother has pointed out, 
the Code provides the alternative of a conditional 
order, and even if the Judge had been satisfied that 
there was any danger at all, he could have got over 
the difficulty by simply granting an ew parte injunc- 


tion restraining 


defendant from selling or 


alienating in any way the cloth until the question of 
a further order, or attachment, could be discussed in 
the presence of the defendant himself. Thirdly, in 
the very rare cases in which such orders are made in 
England, the established practice is never to issue it 
under any circumstances without making the appli- 
cant give an undertaking, which has the force of a 
personal submission to the order of the court, to be 
responsible in damages for any loss in consequence of 
the exceptional order which he is seeking. If that 
had been done in this ease no trouble would have 
arisen, and both Chokhe Lal and the vakil would have 
been s.aved from this disaster. I have taken the 
trouble to compare the provisions of the English law 
and the Indian law in this matter. The provisions 
of the Code of Civil Procedure are precisely the same 
as the rules of the Supreme Court in England. The 
practice of asking for an undertaking is merely the 
exercise of a discretion which the court always has 
undiT its inherent powers. It enables the court to 
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avoid an abuse of the process of the court, and to say 

to the applicant “ I will not give you an order unless badm 
you undertake to be responsible for any loss resulting 
from it.” The English practice has grown up under 
which Judges insist upon such an undertaking as 
part of the terms of the exercise of their discretion . I 
have made such orders in this High Court. I have 
never granted an injunction pending an appeal 
without insisting upon this undertaking, and I see 
no reason -why a similar practice should not grow np 
in the lower courts. 

By the Court. — The order of the Court is that 
the application is allowed, that Muhammad Ibrahim, 
vakil, is ordered to refund the loss of the goods in the 
sum of Rs. 910, to Chokhe Lai defendant. Under 
the circumstances, the misfortune being partly due 
to the orders of the lower court, we direct all parties 
to pay their own costs, and we allow Muhammad 
Ibrahim three months to pay the first half, and 
another three months to pay the second half of the 
amount. 

A'pplication allowed. 
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MASIT ULLAH .and othbes (Defendants) 'd. DAMODAR 
PE AS AD (Plaintiff). 

[On Appeal from the High Court at Allahabad.] 

Hindu law — Joint family property — Alienation by father— ■ 

Suit to set aside alienation — Liability for debt of great- 
grandfather. 

A Hindu governed by the Mitakshara is liable for the debt 
of his great-grandfather in the same manner as he is liable for 
the debt of his father or grandfather. 

The son of a Hindu governed by the Mitakshara sued to set ' 
aside a sale for Es. 18,400, of joint family property by his , 
father, vsrho was made a defendant. It appeared that the ” 
W'hole of the consideration, except about Es. 2,000, had' been 
applied by the father to discharge mortgages made byihis 
grandfather. There was no evidence that the balance had 
been used by the father for immoral or unauthorized purposes. 

Held that the suit should be dismissed, as the plaintiff 
was liable for his great-grandfather’s debt, and the father, who 
was in collusion with his son, had deliberately withheld his 
evidence which would have shown how the rest of the consider- 
ation had been applied. 

Appeal (No. 28 of 1925) from a decree of the 
High Court (June 20, 1922) varying a decree of the 
Subordinate Judge of Moradabad. . The suit was 
instituted by the respondent to set aside a sale made by 
his father, Janki Prasad, in 1906 of joint family 
property for Es. 18,400. The purchasers, from whom 
the property was claimed, and Janki Prasad were 
made defendants. The appellants, the purchasers, 
pleaded, among other pleas, that the sale was for neces- 
sity, and in satisfaction of antecedent debts. 

Jawahir Lai, the grandfather of Janki Prasad, 
had mortgaged the property in 1895 for Es. 11,000 to 
Abid Ali KTian; and in 1908 had executed further 

^ Present : Isord BhASESBimm, Lord .Darling, Mr. Ali and 

Lord Salyeshn. . , ■ ■"’< ^ ^ 
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mortgages in favour of Sri Earn and Ganeshi Lai. 

It was concurrently found by both Courts in India masit 
that out of the consideration money Rs. 12,900 was ' 
applied to discharge the first of the alx>ve mortgages, 
and Rs. 3,122 to discharge the two mortgages last 
mentioned, which both Courts found were made for 
legal necessity. 

The decrees made by the Subordinate Judge and by 
the High Court on appeal appear from the judgerneni 
•of the Judicial Committee in which the facts are 
more fully stated. The learned Judges on appeal 
(Mears, C. J. and Piggott, J.) were of opinion that 
4 the payment of Rs. 12,900 to discharge the mortgage 
by Jawahir Lai could not be treated as for necessity, 
as although Janki Prasad was under an obligation 
to discharge the debt of his grandfather, the plaintiff 
was not under an obligation to discharge the debt of 
his great-grandfather. 

1926. March, 23. De Gruyther, K. C. and 
AMvZ Majid for the appellants. 

[The respondent did not appear.] 

June, 22. The judgement of their Lordships 
was delivered by Mr. Ameer Ali) : — 

This appeal arises out of a suit brought by the 
plaintiff Daniodar Prasad on the 19th of September, 

1918, to set aside an alienation effected by his father 
Janki Prasad on the 17th of September, 1906. 
Damodar Prasad the plaintiff is a member of a Hindu 
family subject to the Mitakshara law, and the alle- 
gations on which he seeks to have the sale by his father 
set aside are, in the common form, alleged immorality 
of the father, jointness of the family, and the absence 
of necessity for the sale which is sought to be set aside. 

The plaintiff made his father Janki Prasad a defend- 
ant in the suit. Orieinallv he was defendant No. 6. 
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but, after the addition of the representatives of some 
of the vendees who had died in the meantime, Janki 
Prasad was made defendant No. 11. ♦ 


In his plaint the plaintiff prayed to be put in 
proprietary possession of the property in suit and for 
mesne profits. In their answer to the plaintiff’s claim 
the defendants denied that the property was ancestral 
and they alleged that it was sold to them for Es. 
18,400, which was applied for family purposes, and 
that the alienation was valid in law and binding on 
the plaintiff. 

, The suit came for trial before the Subordinate 
Judge of Moradabad who, on the 25th of February, 
1920, held inter alia that the plaintiff had failed^to 
prove' absolutely the allegations made by, him against 
his father of immorality; he held also that it had been 
established that out of the Es. 18,400 over Es. 16,000 
had been applied to the discharge of ancestral debts, 
the payment of which was binding on the joint family 
of which the plaintiff was a member. He held further 
that Janki Prasad, the grandson of Jawaliir Lai who 
had contracted the debts that had been discharged out 
of the sale proceeds, was “ competent to transfer the 
family property to discharge his deceased grand- 
father’s debts which were not proved in the case to 
have been taken for any immoral purposes.” He 
also held that Damodar Prasad, the great-grandson 
of Jawahir Lai, was burdened with the same obliga- 
tion that lay upon Janki Prasad. But the Subordi- 
nate Judge found that out of the consideration of 
Es. 18,400 a sum of Es. 2,000 odd was not properly 
accounted for, and tha.t in respect of that amount the 
plaintiff was under no obligation. He found also that 
Janki Prasad, on the 9th of July, 1907, transferred 
his half share in the family property to the plaintiff 
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his son for a consideration of Rs. 40,000 and that, ^9^ 
although the plaintiff was a m inor at the time of this masit 
transfer, on attaining majority^ he ratified the trans- 
action. The Subordinate Judge considered that this 
transfer had the effect of “ disrupting ” the joint 
family and that, after this transfer of 1907, the plain- 
tiff and Janki Prasad could not be taken to be “ mem- 
bers of a joint Hindu family owning joint property 
in the true sense of the word in Hindu law.” He 
accordingly held that the sale deed impugned in the 
case could not be set aside as the major portion of the 
^ consideration was used in the discharge of legal debts. 

** The only relief the plaintiff was entitled to was to have 
a proportionate property released from the sale deed 
and only to the extent of his share.” He dismissed 
the claim for mesne profits considering that the claim 
was unduly delayed. He accordingly made a decree 
m the following terms : — “ The plaintiff’s claim is 
decreed for recovery of certain specified share in the 
property in suit.” 

The plaintiff appealed to the High Court of 
Allahabad. The learned Judges considered that the 
decree the Subordinate Judge had made was unwork- 
able, and in this view their Lordships agree; but the 
High Court took a totally different view regarding 
the liability of the plaintiff in respect of the ancestral 
debts for which the property had been alienated by 
his father Janki Prasad, and principally, in this view 
of the case, the learned Judges came to the conclusion 
that Damodar Prasad was not liable for anything 
more than Rs. 3,077, which was actually lift in the 
hands of the vendees for payment to certain creditors 
of Jawahir Lai, and which had been proved to have 
been paid to these men by the vendees. The High 
Court agreed with the Sulwrdinate Judge in the con- 
clusion that Janki Prasad’s transfer of 1907 to his 
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son effected a partition between them and thej 
accordingly made the following order in the case : — 

The result is that the plaintiff is entitled to a decree 
directing that he may recover possession of one-half of the 
property specified at the foot of the plaint, subject to payment 
into court for the benefit of the defendant’s vendees of a sum 
of Es. 1,661-2-6. We allow him two months from the date of 
this decree to pay that money into court. If he fails to do so, 
his suit will stand dismissed with costs throughout. If payment 
is made as directed the plaintifi: will be entitled to recover 
possession. In the view which we take regarding the nature 
of the suit as a whole, and its conduct in the court below, with 
reference more particularly to the non-appearance of Janki 
Prasad in the witness bos and the numerous indications on the' 
record that the plaintiff and his father are really hand and glove- 
in this matter, we do not think that we ought to allow the 
jDarties anj?' costs. The parties will, therefore, bear their own 
costs in this Court and in the court below. This decree will 
be substituted for the decree of the trial court which is hereby 
set aside. ” 

The defendants have appealed from the decree of 
the High Court to His Majesty in Council. 

It is to be regretted that the respondent does not 
appear on this appeal. Their Lordships, however, 
have given their best consideration to the case and 
minutely examined the authorities. 

The principal point for determination relates to- 
the position of the great-grandson with regard to the 
obligation resting in a Mitakshara family on descend- 
ants to liquidate the debts of the ancestor. 

It is beyond question that under the law of the 
Mitaksh^a the great-grandson is as much a member 
of the joint family as a son or grandson. 

It is also clear that the right in ancestral property 
extends to four generations beginning with the father, ’ 
and that this right springs from “ birth ’’.[the Mitak- 
shara, Chapter I, verse 27; the Viramitrodaya 
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(Hhastri’s Translation), pp. 16 and 72]. Professor 
Sarvadhikari in his Lectures on Hindu Law, p. 563, mabw 
points out that there is absolute consensus among the 
commentators on the subject of the great-grandson's 
interest in ancestral property. 

Under the law of the Mitakshara- the rights of 
descendants are co-extensive with their obligations. 

Sons and grandsons are expressly declared to have 
controlling rights in respect of ancestral estate. 
Vijnaneswara in Chapter I, Section I. verse 27, 
declares as follows : — 

“ Therefore it is a settled point that property in the 
paternal or ancestral estate is by birth, although the father has 
independent power in the disposal of effects other than im- 
movables, for indispensable acts of duty and for purposes pres- 
cribed by texts of law, as gifts through affection, support of the 
family, relief from distress and so forth ; but he is subject to the 
control of his sons and the rest in regard to the immovable 
estate, whether acquired by himself or inherited from his father 
or other predecessor.” 

In Section V, verse 9, the grandson is declared to 
have the same right as the son : 

“ So likewise the grandson has a right of prohibition, if 
his unseparated father is making a donation, or a sale of effects 
inherited from the grandfather ; but he has no right of inter- 
ference if the effects were acquired by the father. On the 
contrary, he must acquiqsce, because he is dependant.” 

Their I^ordships will consider presently whether 
there is any difference in principle between the rights 
and obligations of grandsons and of great-grandsons. 

Mr. Mayne, in his valuable treatise on Hindu 
Law, has summarized the rules of the Mitakshara 
relating to the rights of sons and other descendants as 
follows “ The question in each case will be ‘ Who 
are the persons who have taken an interest in the 
property by birth 1 ’ The answer will be that they are 
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1926 tlie persons who offer the funeral cake to the owner of 
martt the property. That is to say, the three generations 
Di^ next to the owner in unbroken male descent. There- 
fore, if a man has living sons, grandsons and great- 
grandsons, all of these constitute a single co-parcener- 
ship with himself. Every one of these descendants is 
entitled to offer the funeral cake to him and therefore 
every one of them obtains by birth an interest in his 
property.” And the author then proceeds to add, 
“ the sons of the great-grandsons would not offer the 
cake and therefore are out of the co-parcenership so 
long as the common ancestor is alive.” 

In the case of Lachmmi Dm v. Khunnu Lai (1) a 
EuU Bench of the Allahabad High Court have held 
that on a mortgage by a Hindu, subject to the Mitak- 
shara, of joint ancestral property the sons and grand- 
sons of the mortgagor were equally liable for the 
interest secured by the mortgage in addition to the 
principal amount. The learned Judges in that case 
considered that, although the law of the Mitakshara 
made a certain distinction in the liability of the son 
and grandson with regard to ancestral debts, such 
distinction was not recognized by the British Indian 
Courts out of the Bombay Presidency. The question 
of the great-grandson’s liability did not form the 
subject of discussion in that case ; the enunciation was, 
therefore, confined to the obligation of a grandson. 

The High Court of Allahabad, in the present case, 
seems to have thought that the Hindu law did not 
extend the liability for the payment of ancestral 
debts beyond the grandson. That conclusion seems to 
be wrong. The law of the Mitakshara proceeds on 
a logical basis; rights are created by birth up to the 
third generation, viz., son, grandson and great-grand- 
son; the son of a grandson is entitled equally with 
a) (1896) I.n.E., 19 M., 26. 
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Ms father to question the validity of debts contracted 
by the ancestor after his birth. His obligation 
to discharge the valid debts of that ancestor is there- 
fore, co-extensive with the rights. This view is 
supported, not only by the principle on which the 
liability of the descendants is based, but by express 
rules. Mitra Misra (the author of the V iramitrodaya) 
states the rule thus : — “ The term ‘ sonless ’ used in 
the text (on succession) — such as ‘ The wife and the 
daughters also etc.’ — indicated the default of the 
grandson and the great-grandson also. The succes- 
sion of the wife is proper only in default of male issue 
down to the great-grandson. For the duty of the 
grandsons, too, to pay off the debts is declared in the 
text, ‘ The debts ought to be liquidated by the sons 
and grandsons iputra-'^autrais)\ but if any one else 
were to take the estate in spite of the grandson, then 
the declaration of the grandson’s liability to discharge 
the debts would be unreasonable, since by reason of the 
text — ‘ The heir to the estate of a person shall be 
compelled to liquidate his debts,’ — ^he alone who takes 
the estate is declared liable to discharge the debts. 
If it be argued that the grandson is included under the 
term ‘ gentiles ’ and as such may take the estate, 
then in that case there would be no use for the special 
provision regarding the grandson’s liability to dis- 
charge the debts; since it would follow from the text 
alone, viz. : ' The heir to the estate of a person shall 
be compelled to liquidate his debts.’ — If it be said 
that the grandsons are liable in the same way as sons 
to liquidate the debts, although they do not get the 
grandfather’s estate, then a fortiori it follows that 
when property is left by the grandfather, the right 
of any others than the grandson ought not to take 
place. The same reason applies to the great-grandson 
al^.” 
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Tlien after discussing the meaning of the words- 
'putm-'pautrais, he proceeds thus : — “ Accordingly, 
the different sorts of provisions for the liquidation of 
the debts by the great-grandsons as distinguished from 
the same by the grandsons, and by the grandsons as- 
distinguished from the same by the sons, become con- 
sistent with reason. Otherwise there would arise the 
objection of assuming a peculiar provision so far as- 
regards the great-grandsons.” 

Again Vijnaneswara, commenting on the follow- 
ing enunciation of Yajnavalkya [II, 60 (a)] — “ The 
father being gone to a foreign country or deceased 
(naturally or civilly) or afflicted with an incurable- 
disease, the sons or their sons must pay his debt, but, 
if disputed, it must be proved by witnesses,” — states 
that “ Brihaspati says : ‘ The sons must pay the debts 
of their father when proved as if it were their own 
(i.e.,,with interest); the grandson has to pay only the 
principal, while the great-grandson shall not be com- 
pelled to pay anything unless he have assets.’ ” (1). 

The Hindu lawyers ap;^ear to have made a 
difference in the obligations resting upon sons, grand- 
sons and great-grandsons. The son was bound to dis- 
charge the ancestral debt as his own, principal and 
interest, whether he received any assets or not from 
the ancestor. The grandsons had to discharge the 
debt without interest and the great grandson’s 
liability arose only if he received any assets from the 
ancestor. 

The British Indian Courts have held that the son 
and grandson are not liable for any debt unless they 
receive assets and that the obligations of each of them, 
sons and grandsons, are co-extensive. In the case of 
Brij Narain v. Mangal Prasad (2) the son’s liability 
is expressly laid down, and their Lordships think that 

(1) West and Buhler’s Hindu La-w (8rd Edn.), Vol. H, pp. 1241-1242. 
f2i 0928) I.L.E., 46 An., 05: L.E.. 51 I.A.. 129 
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that rule extends equally to grandsons and great- 
grandsons. 

In the present case it is amply proved that in 1901 
Jawahir Lai borrowed on a mortgage Rs. 11,000 from 
one Abid Ali Khan and that in 1903 he similarly 
borrowed over Rs. 3,000 from certain people of the 
name of Sri Ram and Ganeshi Lai. Jawahir Lai 
appears to have died after 1903, and Janki Prasad, 
his grandson, became manager of the ancestral 

estate. In 1906 he sold the property now in suit 
to the defendants for Rs. 18,400. It is established 
to the satisfaction of both the Courts in India 
that out of the consideration for the sale Rs. 3,000 
odd went to the discharge of the debts due to 

Sri Ram and Ganeshi Lai. The Subordinate Judge 
has found on the evidence that a large portion 

of the said consideration amounting to Rs. 12,700 
was applied by Janki Prasad to the discharge of 
the debt due to Abid Ali Khan. A certain 

balance was left outstanding and the mortgagee 
brought a suit against Janki Prasad and Damodar 
Prasad, the plaintiff, for the balance. The plaint in 
that suit is Exhibit E. It states that “Rs. 3,072-13-0, 
principal and Rs. 935-3-0, interest, in all Rs. 4,008 
was still due to the plaintiffs from the defendants and 
the property mortgaged, after deducting Rs. 12,700 
which the plaintiff had received.” It goes on to 
state further that “ about six years ago, Lala Jawahir 
Lai, the principal mortgagor, died. Defendant No. 1 
is his grandson, and defendant No. 2 his great-grand- 
son; and the family of all the above-mentioned three 
men was a Joint Hindu family, and debt was con- 
tracted for family necessity. Now the defendants are 
in possession of the hypothecated property and liable 
for payment of the debt.” 


im 


Mabbc 

tJlilAH 

c. 

Bahodab 

PfiASAB. 





THE INDIAN LAW EEPOETS, [vOL. XL VIII. 

claim a decree was made against Janki 
^ Prasad and Damodar Prasad for the sum of Rs. 4 614 
and, on the 14th of July, 1914, Janki Prasad pit in 
Peasad* application depositing that amount. 

Counsel for the appellants was quite justified in 
laying stress on this application as showing that Janki 
Prasad and Damodar Prasad never questioned in that 
suit the legality of the mortgage to Abid Ali 
and accepted the full benefit of the discharge of Abid 
Ali Khan’s mortgage. 

Their Lordships are of opinion that' the view 
» taken by the High Court regarding the obligation of 
the great-grandson to pay the debt of the ancestor is 
not well-founded in law. In this case the recognized 
obligation resting on the grandson was accepted by 
Janki Prasad. He had discharged the debt, which 
ne was bound to do, and, in their Lordships’ opinion, 
his son could not turn round to say that it had been 
invalidly discharged. Their Lordships are of 
opinion that it has been amply proved in this case that 

™ applied to the payment of 
Abid All Khan’s mortgage. 

The only sum that was left unaccounted for was 
Rs. 2,000 odd, as foun'd by the Subordinate Judge. 
^Janki Prasad, the plaintiff’s father, admittedly 
reived the whole consideration, and he was the man 
who used the largest part of the money for the dis- 
charge of the ancestral debts. He could have told in 
ms evidence how the sum of Rs. 2,000 was applied, 
ihere is no evidence that it was used for immoral or 
unauthorized purposes. His testimony was therefore 
most material in the case. Efforts were made to get 
r him into the witness box, but he studiously avoided 
appearing in court. The Subordinate Judge says 
father and son were living together at the time, and he 
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surmised that he was in collusion with his sou. In this 
view the learned Judges of the High Court appear to masit 
agree. Their Lordships have no doubt on the facts 
that the present action is a collusive one, that the 
testimony of Janki Prasad as to the application of 
the balance of Es. 2,000 was deliberately withheld, 
and that the transfer in 1907 by the father to the son 
was equally collusive. 

In their Lordships’ judgement, the ruling in 
Vadivelam Pillai v. Natesam Pillai (1) does not apply 
to the facts of this case. 

On the whole case, their Lordships are of opinion 
that the judgement and decree of the High Court 
should be set aside and the plaintiff’s suit dismissed 
with costs in all the Courts, and they will humbly 
advise His Majesty accordingly. The respondents 
will pay the costs of this appeal. 

Solicitor for appellants : H.S.L. Polak. 1 


NIRMAN SINGH .and others (PLAtxTiFFS) v. LAL EUDRA j.c .• 

PAETAB N.^EAIX SINGH and others (Defendants).* 

[On Appeal from tlie Court of the Judicial Com- 
missioner of Oudh.] 

Act . No. IX. of 190S (Jndian Limitation Aef) schedule I, 
article 1*27 — Suit for partition — Exchmon from johit 
family property — Mutation proceedings — Ahsence of j'wdi- 
cial determination of title — Receipt of maintenance. 

Ill 1882, on the death of a Hindu leading three sons, 
mutation proceedings took place in which the eldest son eon- 
tended that he, was entitled to be recorded as *soie -owner. A,n 
order was ro.acIe tliat he be re-corded as lambardar,. and on 
appeal an- .eiitiw of hi-s younger -brothers as co-sharers wt.s 

^ Present : Tisconnt BtTNtciia Lord Atkinson, , and Mr. Amleb All 
( 1) (1912) 37 Mad.. 435. 
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cancelled. The younger brothers liyed jointly with the eldest 
NniMAN nutil 1911 ; after that date they lived separately, receiving 
SiNSH maintenance, paid and accepted in the belief that the property 
J,AT, Etoba '«''as impartible. In 1917 the youngest brother sued for parti- 

found concurrently that the property was joint 
SiueH. there was no custom of impartibility or primogenr- 

ture. 

Held that the plaintiff had not been excluded from the 
joint family property within the meaning of the Indian Limi- 
tation Act, 1908, schedule I, article 127, and that consequently 
the suit was not barred under that article. In article 127 
“ excluded ” means totally excluded. 

^ It is well established that an order made in mutation pro- 

ceedings is not a judicial determination of title or proprietary 
i interest. 

1 

Judgement of the court of the Judicial Commissioner 
reversed. 

Appeal (No. 23 of 1924) from a decree of the 
Court of the Judicial Commissioner of Oudh (Septem- 
ber 22, 1922) reversing a decree of the Subordinate 
Judge of Bahraich (July 6‘, 1920). 

The suit was brought in 1917 by the appellants 
against the respondents for partition. 

Both Courts in India held that the property was 
joint and that it was not governed, as was pleaded, by 
a custom of impartibility and primogeniture. 

The sole question on the appeal was whether the 
suit was barred by the Indian Limitation Act, 1908, 
schedule I, article 127. The Subordinate Judge held 
that it was not, but on appeal to the Court of the 
Judicial Commissioner it was held that the suit was 
barred. 

The facts, and the terms of article 127, appear 
, from the Judgement of the Judicial Committee. 
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1926. May 18, 20. DeGruytJier, K. C. and 1936 
Dube for the appellants. Hibmau 

SraoH 

[The respondents did not appear.] 

July, 1. The judgement of their Lordships was IS 
delivered by Lord Atkinson : — 

This is an appeal from a judgement and decree 
dated the 18th of September, 1922, of the Court of the 
Judicial Commissioner of Oudh which reversed a 
judgement and decree dated the 6th of July, 1920, 
x>f the Subordinate Judge of Bahraich. The main 
question for determination on this appeal is whether 
the plaintiffs’ suit is barred by limitation. The Sub- 
ordinate Judge held that it was not barred, and the 
Appellate Court took the opposite view, holding that 
it was barred. 

The pedigree of the parties showing their descent 
from Lalta Singh, who died in the year 1882, the 
relation between them, and the position they have res- 
pectively taken up in the litigation out of "which this 
appeal has arisen, are indicated with sufiBeient fullness 
and accuracy in the pedigree as set out in the appel- 
lants’ case. 

It runs as follows : 
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The pedigree of the ancestors of Lalta Singh is i926 
fully printed at page 29 of the record. nibma» 

The plaintiffs, Mrman Singh, Muneshar Bakhsh 
Singh, Bishambhar Bakhsh Singh and Baldeo Bakhsh 
Singh commenced a suit against the three sons of Lai saemm 
B ahadur Singh, since deceased, (he died on the 2nd of 
June, 1916), and Bachcha (then 10 years of age, a 
minor under the guardianship of his own father), Sher 
Bahadur Singh, and Dalip Singh. A paragraph of 
the plaint filed by the plaintiffs sets forth that the 
parties to the suit are members of a joint Hindu 
family, governed by Mitakshara law, and that no 
partition of any kind has ever been effected between * 
the parties to the suit, or between the ancestors men- 
tioned in their pedigree. In paragraph 3 it stated 
that Lalta Singh’s own brothers died childless; that 
Lalta Singh thereupon became head of the joint Hindu 
family and entered into possession of the entire joint 
property; that at the time of the death of Lalta Singh, 

I^irman Singh, plaintiff No. 1, and his brother, Sher 
Bahadur Singh, were minors and lived with their 
elder brother, Lai Bahadur Singh; that ail the villages 
held in proprietary possession remained joint pro- 
perty, mutation of names being effected in favour of 
l,al Bahadur Singh as the head of this joint Hindu 
family, during whose life all the members of the family 
remained as owners in respect of the joint family 
property; that Lai Bahadur Singh died on the 2nd of 
June, 1916. It was then stated that defendants Nos. 1 
to 4 then raised all sorts of disputes and filed objec- 
tions against the mutation of names, rendering it im- 
pc^ible to live in joint enjoyment of the fa^aily pro- 
perty ; that, for this reason, plaintiffs then desir^ this 
property should be partitioned amongst the members 
of the family, but on the 27th of November, 1916, 
defendant No. 1 finally refused to consent to this being 


U 
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done. The share of the plaintiffs in the entire pro- 
nimiau perty would, on partition, be one-third, that of 
c. defendants JSTos. 1 to 4 also one-third and that of the 
defendants 6 to 7 also one-third. 
si^H Defendant No. 5 and his two sons, defendants 

Nos. 6 and 7, are impleaded as defendants, but in tl^ir 
written statements they admit the validity of the 
[plaintiffs’ claim. The principal defendant is Lai 
Eudra Partab Narain Singh, defendant No. 1. He 
filed a written statement on the 3rd of November, 1917, 
about 18 months after the death of his father. In his 
statement he denied that the parties to the suit were 
,4. ever members of a joint Hindu family, and in para- 
graphs 15 and 16 of this statement averred that the 
custom of single ownership had been existing for cen- 
turies in the family of Lai Eudra Partab Narain 
i8ingh, defendant No. 1, and that the Bahraich estate, 
since its acquisition had for generation after genera- 
tion been held by a single owner, that under this 
•custom the property was impartible and owned by a 
•single owner. That the estate was never partitioned 
in view of the fact that it was impartible, and further 
that the custom of primogeniture has obtained in the 
family of defendant No. 1 and that for generation 
after generation the Bahraich estate had been held 
and enjoyed by the eldest son in accordance with this 
•custom, while the other children continued to get only 
maintenance allowance due by way of guzara in 
accordance with the custom. He further averred 
that Lai Bahadur Singh, his father, had been in 
exclusive possession of the estate in dispute from 
May, 1-S^82, and that even if the plaintiffs had any 
right to partition, limitation commenced from the 
■<iate of mutation in 1882, and their claim was barred 
by time. Defendants 3 and 4 adopted as their own the 
l>leas raised by defendant No. 1. 
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On these pleadings, the Subordinate Judge 
flamed 20 issues. He has most conveniently divided KawAH 
them into three groups according to the subjects with 
which they respectively deal. 

ISTahaht 

The first group consists of the following first two sihgh. 


ifeues 

(1) Whether Lai Bahadur Singh and the 
parties to the suit constitute members of 

, a joint Hindu family? 

(2) Whether the property in suit is joint 

family property?” 

The Subordinate Judge, after having most care- 
fully examined all the evidence, found in the affirma- 
tive on each of these issues, and the Appellate Court 
affirmed his findings. 

The second group has comprised the two follow- 
ing issues. Nos. 3 and 4 : — 

3. Doe§ a custom of impartibility and of succes- 
sion by lineal primogeniture exist in the family, as 
■alleged ? 

4. Is the property in suit also otherwi.se 
impartible, as alleged ? 

The Subordinate Judge found these issues against 
the defendants, and expressed himself thus': — 

“ Now all the points to be determined in connection with 
issne No. 8 have been wholly or partly decided in the negative 
upon a review of all the authorities cited for the parties and 
the documentary and oral evidence in the case. I am, there- 
fore. of opinion that the custom of impartibility and lineal 
primogeniture pleaded by the contesting defendant is not 
established, and I find issues Nos. 3 and 4 in the negative.” 

The Appellate Court concurred with the finding 
of the Subordinate Judge that the defendants had 
failed to prove the custom pleaded by them, saying, 
■“ Our finding is that the custom is not proved.” 
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The third group consist of the issues Nos. 10, 11 
and 12, relating to the plea of limitation. These run. 
as follows : — 

“ (10) Have the plaintiffs been in possession of the pro- 
perty in suit within limitation? 

(11) Have Lai Bahadur Singh and defendant No. 1 been 
in adverse possession of the property in suit for more than, 
twelve years before suit? 

(12) If the property in suit be found to be joint family 
property, then have the plaintiffs been excluded within their 
knowledge from the enjoyment of it more than twelve years- 
before suit ?” 

The lower Courts are agreed in holding that the 
determination of the question of limitation depends 
upon the true meaning and application of article 127 
of the first schedule to the Indian Limitation Act (IX 
of 1908), which is as follows : — 


Period of 

De-.oription of Suit. Limitation. begins to run. 

127- Suit by a person Twelve When the excln- 

oxcluded from joint years. sion becomes 

family property, to en- known to the 

force a right to share plaintiff, 

therein. \ 

The Subordinate Judge tried issues Nos. 10, 11 
and 12 together, and, on considering them, he 
directed his mind to the following considerations : — 
“In orde:^ to see whether the suit is or is not barred 
under article 127, we have to see whether or not the plaintiffs 
were excluded from the joint family property more than 
twelve years before the suit to their own knowledge. The- 
onus of proving not only that they were excluded, but also 
that they knew that they were excluded more than twelve 
years before the suit, i,e., before the 6th of July, 1905, lay 
upon the contesting defendants.” 

The facts relating to the plea of limitation may 
be summarized thus : — 

As already stated, the head of the joint family, 
Lalta Singh, ^ed in 1882, leaving him surviving 


Time from ’wbicb period 
begins to run. 

When the exclu- 
sion becomes 
known to the 
plaintiff. 
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three sons, namely, (1) the eldest, Lai Bahadur 

Singh; (2) the second, Sher Bahadur Singh (defend- xibmah 
ant No. 5), who was sixteen years old : and (3) the 
plaintiff, Nirman Singh, who was a minor, fifteen 
years of age. 

On the 23rd of May, 1882, the said Lai Bahadur 
Singh filed an application under the provisions of 
sections 61 and 62 of the Oudh Land Revenue 
Act (XYII of 1876), praying that, as he had per- 
f ormed the funeral rites of his deceased father, muta- 
tion of names in respect of his father’s estate might 
he made in his favour. 

The Extra Assistant Commissioner of Bahraich 
•on the 1st of June, 1882, made the following order on 
this application : — 

“ Obdered 


that in place of the name of Lalta Singh, deceased, the 
name of his eldest son, Lai Bahadur, shall be written in the 
oolumn of Lambardar) and the names of (the deceased’s 
younger sons, Sher Bahadur Singh and Nirman Singh, shall 
be written in place of the deceased as co-sharers. Let the 
Tahsildar be informed so that he gives effect to this and collects 
the usual fee. Let the Begistrar Qanungo, the Suddar Qan- 
imgo, the icasilhaqi nawis of the Suddar be informed. If this 
eldest SOD, Lai Bahadur, has any objection to the recording of 
the names of his brothers as co-sharers, and considers them to 
be entitled to maintenance, he can have Ms remedy from a 
competent Court, as according to Hindu law and custom all 
the sons of a deceased person are his lawful representatives/’ 

Lai Bahadur was dissatisfied with this order and 
appealed to the Deputy Commissioner of Bahraidi, 
who made the followiug order — 


Obobb. 


Such being the facts of the case, I accept the appeal 
from the order of Extra Assistant Commissioner and cancel so 
much of his order as not register (me) Sher Bahadur and 
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‘Nirman Singh in the Tahsil Books as proj)rietors in posses*- 
Nirman sion. This order 'v\'ill not, of course, debar them from 

Singh claiming, should at any time such a course appear to either of 

Lai. Ehdra tkem advisable, their share in the estate. 

“ To-day present, applicant and the two minors. Their 
Smom mother and guardian is not present. Slier Bahadur and 

Nirman Singh, aged 16 and 15, appear with an application 

from their mother excusing her appearance at such a distance* 
(35 m.) in this weather, she being a pardanashin. She says 
in it that the estate has never been divided, and that she has 
ho objection to dakhil-hliarij in the eldest boy’s name, Laf 
Bahadur’s. 

‘‘ Sher Bahadur, aged 16, declares that the signature to 
this is his mother’s, and vras written by her in his presence.”' 

' Both the lower Courts have found that the 
plaintiff, Nirman Singh, and his brother, Sher 
Bahadur Singh, have since their father’s death in the 
year 1882, lived jointly with their eldest brother La! 
Bahadur Singh in the ordinary way, and continued 
so to do up to the year 1911, or thereabouts. There- 
after they resided separately, but received consider- 
able sums of money for their expenses from Lai 
Bahadur Singh, the head of the joint family. The 
defendants themselves assert that plaintiffs are in 
receipt of cash maintenance, and that they are in 
possession of some land in lieu of the same. In view 
of these facts, ^ the Subordinate Judge held that the 
plaintiffs’ suit was not barred by limitation, and 
concluded a sound and able judgement in the follow- 
?ng words :— 

” The last-mentioned case oi RagJiunath Bali v. Maharaf 
Bali (1). makes it clear that even where the person actually 
holding the property of a joint family , believes that it ”s impar- 
tible property, and another member of the family sharing that 
belief accepts maintenance, it does not amount to the exclu- 
sion of the latter, and upholds the autEority of the Pr'vy 
Council in Rajya LahsJimi Devi v. Surya TSfarayana 

(1) (18f5) LL,E., 11 Calc., m. 

m (mi) 20 MaL, m; L.B., 24 L.A., 118. 
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that where the jiinior members under a mistake accept the pro- 19m 
vision of maintenance they are not to be deemed excluded as 
coparceners. The mere fact that the parties beiieTed that the Singh 
e^ate was impartible and the junior coparceners having a right laxjBBA 
to share accepted maintenance in lieu, does not put the head of Pabtab 
the family in a position adverse to the other members, so as 
to force them to realize, so to speak, , their right of partition 
or be barred. The cause of action would not arise unless the 
coparceners were absolutely excluded, and they are not abso- 
lutely excluded if they are in receipt of maintenance from the 
family property. Here it is asserted by the contesting defend- 
ants themselves that the plaintiffs are in receipt of cash main- 
tenance, and that they are in possession of some lands in 
lieu of the same. The decision of the Madras High Court in 
Jaganatha v. Ramabhadra (1), affirmed by the Privy Council * ^ 

in I. L. E., 14 Madras, 237, laid down that if the plaintiff in 
a suit under article 127 has lived on the property with other 
]oint owners, and has been supported by the proceeds of the 
joint family property, this is sufficient to negative his exclu- 
sion and to save limitation. Exclusion, to bar a suit und^r 
article 127, must be a total exclusion. (Vide I, L. E., 20 
Madras, 256 ; 24 Madras, 562 ; and 52 Indian Cases, 470.) In 
view of these authorities and the facts of the case, I am of 
opinion tliat the plaintiffs have not been excluded within 
their liiiowledge from the enjoyment of the property in suit 
for more than twelve years before the suit and that it is within 
time. I therefore find the issue accordingly against the con- 
testing defendants.’" 

The perusal by their Lordships of the judgement 
of the Court of the Judicial Commissioner of Oudh 
leads their Lordships to think that its judgement is to 
a great degree based on the mischievous but persistent 
error that proceedings for the mutation of names are 
judicial proceedings in which the title to and the 
proprietary rights in immovable property are deter- 
mined. They are nothing of the kind, as has been 
pointed out times innumerable by the Judicial Com- 
mittee . They are much mom in the nature of fiscal 
il) (imB) 11' Mad., m ' 




■ I 




Nibman 

Singh 

t?. 

liAIi EidBHA 
pAE'£2ffi 
>Tabain 
Singh. 


540 THE INDIAN LA'VY REPORTS, [vOL. XLVIII. 

inquiries instituted in the interest of the State for the 
purpose of ascertaining which of the several claim- 
ants for the occupation of certain denominations of 
immovable property may be put into occupation of it 
with the greater confidence that the revenue for it 
will be paid. 

It is little less than a travesty of judicial pro- 
ceeding to regard the two orders of the Assistant 
Oommisfiioner of Bahraich and of the Deputy Com- 
'Piissioner as judicial determinations expelling 
proprio vigor e any individual from any proprietary 
right or interest he claims in immovable property. 
Yet the appellate court said the Deputy Commissioner 
decided that Lai Bahadur Singh was alone entitled 
on the evidence to have his name entered, though the 
Deputy Commissioner had added that his order could 
not debar the brothers from bringing a suit to establish 
their claim at any time. 

It appears to us that these proceedings afford 
clear evidence that Lai Bahadur Singh took posses- 
sion of the estate as property to which he was entitled 
to exclusive ownership, and not on behalf of the 
younger brothers. There can be no doubt he had sole 
physical possession in the sense that he was able to 
deal with the proceeds, and to exclude all others, and 
• there can be no doubt that he showed a determination 
to exercise that physical power on his own behalf. 
He had therefore sole legal possession — ^yes, in the 
sense that any person who on an application for 
mutation of names is put upon the registry as sole 
oo<3upier will have sole legal possession, whether he be 
the head of a joint Hindu family, or not head of any 
f.amily, or an absolute owner. If, however, the 
appellate Court meant by the language they have used 
that th^ orders were evidence that Lai Bahadur 
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Singh was in possession as sole legal owner in a pro- 

prietary sense, to the exclusion of all claims of the 
other members of the family as co-owners or for main- c. 
tenance or otherwise, they, in their Lordships’ view, Pabtab 
were entirely mistaken. After referring to what Lord 
Macnaghten said in the case of Corea v. AffuJiamy 
(1), to the effect that “ possession is never considered 
adverse if it can be referred to a lawful title,” they 
held that there was nothing in that case to show any 
intention on the part of the deceased owner’s heir to 
enter as a plunderer, and said “ That case is to be 
distinguished from the present case by the fact that 
Lai Bahadur Singh did at the time of entry set up an 
adverse title in clear terms before the revenue au- 
thorities, and. If that means 
that Lai Bahadur Singh set up a claim to be sole pro- 
prietary^ owner of this estate and entitled to an interest 
in which his brothers had no claim, then these r^enue 
authorities had no jurisdiction to pronounce upon the 
validity of such a claim, and from these orders it 
would appear they did not attempt to do so. It is, in 
their Lordships’ view, perfectly clear that the orders 
already referred to did not effect and were not intend- 
ed or designed to effect 'proprio vigor e an exclusion of 
the plaintiffs from all interest in the property of the 
joint family of which they were members. 

The Appellate Court says it was strenuously 
argued that the fact that Lai Bahadur Singh’s brothers 
got maintenance and actually held some lands was cx>n- 
clusire proof that they were not, in point of fact, 
excluded from the estate. A long and rather obscure 
-discussion follows as to the exclusion being inten- 
tional or the contrary. It is generally understood in 
law that a man must be presumed to intend the 

(1) (1912) A. C. 230. 
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^926 natural consequence of his own act. The court 
nieman said : — 

Smgh must be possible to infer that it was accompanied by 

Laii EtTDBA an intention to abandon the position of a right to exclude. No 
Narain doubt such intention will be inferred where no legal title to>^ 
Singh. exclude is proved to have been set up and maintained, because 
there is always a presumption in favour of rightful entry and 
retention. Such presumption is, however, rebuttable. Here 
the facts are these. Lai Bahadur Singh was, as we have 
found, a co-sharer in point of law^ But he was holding under 
i ^ an express assertion of his title to hold as sole proprietor. He 
' gave money and lands to his brothers in the way a sole pro- 

prietor would do. Such gifts do not save his brothers from 
exclusion. The ca^es dted to us appear to us no authority for- 
the contrary.” 

On the whole matter their Lordships are quite 
unable to concur with the Appellate Court in the 
views that Court has taken on all or most of the 
important points in this case. They think those views 
are e^oneous. The judgement of the Subordinate 
Judge they, on the contrary, think sound and helpful. 
They are therefore of opinion that the decision of the 
Court of the Judicial Commissioner should be set 
aside, that the judgement and decree of the Subordi- 
nate Judge should be affirmed, and this appeal should 
be allowed with costs. They will .humbly advise His 
Majesty accordingly. 

Solicitor for appellant : H. S. L. Polak. 

FULL BENCH. 

Before Sir Grimicood Meats, Knight, Chief Justice, Mr. 

Justice Lindsaij and Mr. Justice Dalai. 

IN THE MATTTEE OF A VAKIL-^^ 

February, Vakil— Unprofcssmml conduct — Responsibility of a vdUil for' 
~ signing a document drafted by his senior in the case, or 

by his clerk. 

A vakil who signs his name to a clocument makes liimseir 
thereby in every way as Tespoiisible for it as if he w^as the- 
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origioai drafter of it. If it turns out that the document is 

one that no man acting honestly could in the circumatances is ihh 
have drafted, then he ’vvill be bound to answer for every word, 
line, sentence and paragraph, and it will not be the least 
defence that somebody else e.f/., his senior in the case, wrote 
it out and he only signed it. Signature implies association and 
oUTies responsibility. 

If a legal practitioner puts his signature to a document, 
lie wili l>e deemed to have read it and to canw it in his recol- 
lection to the extent that an ordinarily ccmpetent, careful and 
reasonable man would carry it, and he will be bound by all 
the implications arising from it just as much as if he had 
written every word of it with his own hand. It would be no 
defence for him to say that his clerk liad drafted the document 
and that he had signed it \Aithout reading it. 

The facts out of which this matter arose may be 
briefly summarized from the judgement as follows : — 

Ganjeshri had forged three birth certificates of 
the sons of Jokhu Lai, the father of some of the 
defendants in a civil suit. Raghubir Prasad, vakil 
for the defendants, and Sheo Autar and Deo Narain 
Pandey were also involved in the conspiracy and had 
used these documents in court. The suit was dis- 
missed on the strengtli of these documents. 

Subsequently the plaintifts, being suspicious, 
made careful and diligent inquiries and inspected the 
original registers; and on the 17th of December, 1923, 
they submitted to the court an application for review, 
which exposed the whole fraud. 

In the circumstances it occurred to some one 
that the position might be alleviated by fresh for- 
geries and that the issue would be greatly confused 
if, instead of Jokhu Lai having only four sons, it 
could be proved that he had a fifth. This forgery 
was carried out by Ganjeshri, who obtained access to 
the register of deaths of mauza Patarhat and inserted 
the death of a son as on the 27tli of February, 1905. 

The forger\" havingr been committed, Ahmad Ashraf, 
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another vakil for the defendants, at the request of 
Raghubir Prasad inspected the register. He reported 
to Eaghubir Prasad that he had discovered the entry of 
the death. In making this inspection Ahmad Ashraf 
might have been acting innocently. 

On the 3rd of January, 1924, an application was 
made by Ahmad Ashraf for an adjournment of the 
review on the. ground inter alia of Eaghubir Prasad’s 
illness and the need for the production of evidence. 
This evidence was the entry in the death register of 
Patarhat. 

Thereupon Eaghubir Prasad drafted a document 
(Ex. 37) which was the answer to the application for 
review. The answer opened with an assertion that 
these documents were genuine copies. This was a 
falsehood easily and immediately demonstrable on 
inspection of the registers. Paragraph 3 contained a 
most offensive charge, entirely without foundation, 
of possible mal-practice by the plaintiffs in collusion 
with officials of the copying department or record 
room. Then came the allegation that besides the four 
sons a son was born to Jokhu Lai in 1901, who died at 
a very tender age on the 27th of February, 1905. 

On the 10th of J anuary , 1924, this document was 
sent by Eaghubir Prasad to Ahmad Ashraf and he 
signed it. 

Eaghubir Prasad, Deo Narain and Sheo Autar 
were put upon their trial under sections 466 and 193 
of the Indian Penal Code and convicted. At the 
•close of the trial, the Sessions Judge called the atten- 
tion of the High Court to the conduct of Ahmad 
Ashraf. 

Notice was issued to Ahmad Ashraf to show 
cause why disciplinary action should not be taken 
against him for having on the 10th of January, 1924, 



VOL. XL VIII.] 


ALL.\H.A,B.\D SEPaES. 


545 


joined with Raghubir Prasad in filing a petition of isae 
reply to an application for review of judgement ik the 
presented by the plaintiSs, well knowing that the said 
petition contained false statements and intending 
frauduientlv and dishonestly thereby to defeat the 
said application. The further charge was in respect 
of statements made by him on the 24th of September, 

1924, in the court of the Committing Magistrate, 
which were known by him to be untrue, and made 
with the object of dissociating himself from Raghubir 
Prasad and the other conspirators. 

Dr. Kailas Natk Katju (with him Mr. A . Sanyal), 
for the Vakil. 

The Government Advocate (Babu Lalit Mohan 
Banerji), for the Crown. 

The judgement of the Court (Mears, C. J., 
Lindsay, and Dalal, JJ.) after setting out the facts 
proceeded as follows : — 

We invited Ahmad Ashraf to give us some 
reasons which would justify his having identified him- 
self with Raghubir Prasad in the ansAver of the 10th 
of January. 

He could really give no explanation to show that 
he had any honest belief in the genuineness of the 
new case set up in jDaragraph 5 or of the charges of 
forgery, collusion and fraud made against the plain- 
tiffs and officials in the copying and record depart- 
ments. 

His defence really amounted to this, that he was 
entitled to sign anything that Raghubir Prasad sub- 
mitted to him, that no matter how unfounded or 
scandalous the statements might be and how great an 
abuse of the privileges of counsel or of the processes 
of the court, he was protected by the fact that the 
document had been drafted by a man senior to him. 


I 
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1026 This sort of defence has been put up more than 

In tbe once, and we wish the profession to understand that a 
A signs his name to a document makes himself 

thereby in every way as responsible for it as 
if he was the original drafter of it. If it turns 
out that the document is one which no man acting 
honsetly could in the circimistances have drafted, 
then he will be bound to answer for every word, line, 
sentence and paragraph, and it will not be the least 
defence that some body else wrote it out and he ‘ ‘only 
signed it.” Signature implies association and carries 
responsibility. We are of opinion that Ahmad 
< Ashraf having already been told that forgeries had 
been committed, and having accepted that statement, 
and being, as he says, frightened on the 8th of den- 
ary, could not honestly have believed the asser- 
tions of forgery by the plaintiffs and court officials 
alleged by Eaghubir Prasad on the 10th of January. 

' Even if the very definite statements in the application 

for review as to the actual non-existence of Z, 7 and 
Z had been doubted by him, a visit to the Collector’s 
office and a five minutes’ inspection of the registers 
would have convinced him of what he already had 
little doubt about, that the defendants were the for- 
gers and not the plaintiffs. 

We therefore find that Ahmad Ashraf did on the 
10th of January, 1924, join with Eaghubir Prasad in 
filing the document of that date, and that he well knew 
that the petition contained false statements, and that 
these were made to deceive the court and fraudulently 
and dishonestly to defeat the application. 

The second part of the charge against Ahmad 
Ashraf can be dealt with quite shortly. 

When he was examined as a witness on the 24th of 
September, 1924, the Magistrate was anxious to 
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■ascertain to what extent he had been previously con- 
nected with Sheo Autar, Deo Narain Pande and the is the 
defendants. He said ; — “ I had no concern with Sheo * 

Autar, Deo Narain and the defendants from before 
and to the best of my recollection I did not appear as 
a pleader for them in any case previous to this.” He, 
in fact, was at the very time appearing for the defend- 
ants in another case which had been instituted shortly 
before No. 298 of 1923 and he was in fact engaged in 
August 1924 {i.e. a month before making his deposi- 
tion) in execution proceedings in that very case. 

He sought to justify his answer to the Magistrate 
by telling us that he thought the point of the question 
turned upon the words ” from before ” — that he 
made a mistake in not remembering that the other 
case was in fact earlier in date. He also said that on 
the 24th of September, 1924, he had forgotten that 
he had signed three papers in August with reference 
to the execution proceedings. 

These answers did not meet with our approval, 
nor did we give weight to the argument which was 
addressed to us. It was said, as it has been before in 
these cases, that it is the common practice of clerks 
in the mofassil to draft applications and documents 
even of importance and that the vakil almost invari- 
ably signs them without reading them. Ahmad 
Ashraf explained that he had not read any one of the 
documents in the execution proceedings and that was 
why he remembered nothing about the concurrent 
case. 

Again we wish it to be understood that a defence 
of this bind will not be accepted and that if a legal 
practitioner puts his signature to a document, he will 
be deemed to have read it and to carry it in his recol- 
lection to the extent that an ordinarily competent. 
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1926 careful and reasonable man would carry it, and be 
.Fmi will be bound by all the implications arising from it 
^ j’^st as much as if he had written every word of it 
with his own hand. Practitioners must realize that 
if they make, or associate themselves with, statements 
which they know are dishonest and untruthful, for the 
purpose of misleading the court, they must on proof 
of misconduct bear personal responsibility, and that 
it will be no defence for them to say that it was done 
in the interests of the client or at his instigation or 
at the instigation of a colleague at the bar, or that 
they were so negligent in the matter that they did 
not read the document or consider it at all. 

We find the second charge proved against Ahmad 
Ashraf , and we suspend him on both charges for six 
(6) months, such periods of suspension to run concur- 
rently. 

If, subsequently, cases similar to this are brought 
before the court, we shall not show the future wrong- 
doers the leniency. we now extend to Ahmad Ashraf. 
We assess the fee of the learned Government Advo- 
cate at Es. 200, 

APPELLATE CIVIL. 



Before Mr. Justice Walsh and Mr. Justice Dalai. 
ABDUL ALI EUAN and .another (Defendants') v. 
MUHAMMAD ISMAIL (Plaintiff) and EAHIM 
BAEHSH AND others (Defendants.)* 

High Court— Duty of subordinate courts to follow findings of 

High Court. 

Although, even on a question of fact, inferior courts are 
bound to follow, on the same issues, the findings of fact pro- 
nounced bj a superior court, there is a broad distinction bet- 
ween a decision by a court having jurisdiction to review facts. 


0^ Joginara Nath Ghan- 

Jhan, Subordinate Judge of Gorakhpur, dated the 2jid of June, 1925. 
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and aii expression of opinion on admittedly imperfect material 19^ 
as to a future issue l)y a Judge determining a point of law with abdto 
no authority to determine a question of fact. Au Khan 

•p. 

The facts of this case, so far as they are neces- muhamm.® 

*■ ^ ISlI/UtL 

sary for the purposes of this report, sufficiently 
appear from the judgement of the Court. 

Munshi Harrhans Sakai, for the appellants. 

Mr. Sankar Saran, for the respondents. 

Walsh and D.alal, JJ. ; — This judgement 
cannot stand. We desire to pay every respect to the 
view taken by the lower appellate court, and to the 
respect which he himself desires to pay to the opinions 
expressed in judgements by learned Judges of the 
High Court sitting in appeal. But the opinion of 
our learned brother, which the Judge of the lower 
appellate court has followed in this case, was ad- 
mittedly a mere dictum on a question of fact, which 
the learned Judge had no power to decide, because he 
was sitting in second appeal, and upon evidence 
which was not the same as the evidence in this suit, 
upon which the first court had to determine and the 
lower appellate court had to decide in appeal. If on 
the same set of facts an appellate court, with juris- 
diction to review findings of fact, expresses a definite 
approval, or definite disapproval, of a particular 
finding, and the same set of facts comes before an 
inferior court on a subsequent occasion in a later stage 
of the same litigation, undoubtedly the view ex- 
pressed by the appellate court should be followed. 

The Privy Council have reeentlv pointed out that, 
ev^en on a question of fact, inferior courts are bound 
to follow, on the same issues, findings of fact pro- 
nounced by a superior court. But there is a broad 
distinction between a decision by a court having juris- 
diction to review facts, and an expression of opinion 
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on admittedly imperfect material as to a future issue 
by a Judge determining a point of law, with no au- 
thority to determine a question of fact. No doubt 
the Judge in the lower appellate court felt himself 
limited and hampered by so clear an expression of 
opinion. But if he had analysed the position, lie 
would have seen that all that the Judge of the High 
Court had done was, first, definitely to state that he 
could not interfere with the findings of fact, and 
secondly, to express a passing opinion that if the only 
evidence were the evidence of which he then happened 
to be aware, he would have accepted it. But the 
matter came before the lower appellate court on a 
totally different footing, with other evidence, and the 
lower appellate court could not, whatever respect it 
might feel for the opinion of a Judge of the High 
Court, and even ’though it was willing to follow it, 
evade the responsibility of deciding the question of 
fact for himself upon the evidence before him, taking 
into account the dictum to which his attention was 
drawn in the High Court’s judgement, and which he 
would be free to follow, or to depart from, if he felt 
impelled to do so by other evidence. 

We must therefore allow the appeal, and inas- 
much as the lower appellate court has definitely ex- 
7iressed its view that, if it had not been for the dictum 
which it followed, it would have adopted the view of 
the first court, we must restore the judgement of the 
Munsif with costs here and below. 

Appeal allowed. 
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Before Mr. Justice Kanlvaiya Lai and Mr. Justice Ashworth. 

MOHSHAM ALI KHAN (Plaintiff) c. MULU 
(Dependant).* 

'Ciml Procedure Code, order XLI, rule 33 — Power of appellate 

court to pass decree or order in favour of non-appealing 

defendants — Common defence. 

It is open to an appellate court to vary the decree appealed 
■against, where there is a common defence, even in favour of 
persons who have not appealed but were parties to the suit. 

Where the appellate court, proceeding upon a ground 
common to all the defendants, dismissed the suit of the plain- 
tiff in its entirety and set aside the decree and judgement of 
the trial court, held, that the decree passed by the trial court 
in his favour against any of the non-appeahng defendants 
ceased to be subsisting and could not be enforced. 

Puran Mol v. Krant Singh (1), and Nizam-ud-din v. 
Abdul Aziz (2), referred to. 

The facts of this case are fully stated in the judge- 
ment of the Court. 

MaAiLYi Muhammad Abdul Aziz, for the appel- 
lant. 

Munshi Harnandan Prasad, for the respondent. 

Kanhaiya Lal and Ashworth. JJ : — The only 
question for consideration in this appeal is, whether 
there is a decree capable of execution as against Mulu. 
It appears that there was an attempt at house-breaking 
committed at the house of Mulu in 1919. Two persons 
were named in the first report made by Mulu at the 
police station, one of whom was Mohsham Ali Elian, 
the present appellant. Bhawani had accompanied 
Mulu when he had gone to the police station to make 
that report. Both the persons named in the report 
were originally convicted, but on appeal Mohsham Ali 
Xhan was acquitted. 

* Second Appeal No. 222 of 1925. from a decree of E. T. Thnreton, 
Distric- .Tnd^e of Bndnmi, dsted life 4th of Becemher, 1924, confirming a 
-decree of the Alnnsif of Bndaim, dat^ 

a) (1897) I.L.E., ^ AIL, 8. (2) (1900) l.Ii.B., 81 AIL, 521. 
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» 

The suit which has given rise to this appeal was; ' 
then brought by Mohsham Ali KJian for damages for 
malicious prosecution. It was decreed by the trial 
court both against Mulu and Bhawani. Mulu did not 
appeal. Bhawani filed an appeal making Mohsham 
Ali Khan alone a party to it. Mulu subsequently 
appeared before the appellate court and asked that his 
name should be added as a co-appellant, alleging that 
he had paid Es. 16 4o Bhawdni for a joint appeal and 
that Bhawani had fraudulently kept his name Out. 
Bhawani, however, denied that he had been paid any 
money. The application was therefore rejected. 

The appellate court then proceeded to' hear the- 
appeal and the conclusion at which it arrived was that 
Mohsham Ali Khan had failed to establish that he had 
been falsely named through enmity. It allowed the 
appeal accordingly, and dismissed the suit of 
Mohsham Ali Khan, and what is more significant', it 
set aside the judgement and the decree of the trial 
court. 

An attempt is now being made by Mohsham Ali 
Khan to execute the decree which had been given to him 
by the trial court against Millu. Both the courts below: 
have refused to entertain his application because they 
found that there was no subsisting decree capable of 
execution in his favour. Order XLI, rule 33, provides 
that an appellate court shall have power to make or 
pass such decree or order as the case may require, 
and this power may be exercised by it notwithstand- 
ing that the appeal is as to a part only of the decree 
and may be exercised in favour of all or any of the 
respondents or parties, although such respondents or 
parties may not file any appeal or objections. Mulu - 
was not a party to the appeal but he was a party 
to the original suit which had given rise to that 
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appeal. Both he and Bhawani filed a joint and com- 
mon defence. The ground upon which the appel- mohsh.«< 
late court proceeded to dismiss the suit was a 
ground common to Bhawani and Mulu, namely, 
that no sufficient ease for damages had been made out. 
Although Mulu was not a party to the appeal, the 
appellate court passed a decree which had the result of 
dismissing the suit in its entirety and setting aside the 
judgement and decree which the trial court had passed 
in the case- It is open to an appellate court to vary 
tiie decree appealed against, where there is a common 
defence, even in favour of persons who have not 
appealed but were parties to the suit and that is what 
the appellate court seems to have done. 

The learned counsel for the plaintiff has referred 
to the decision in Puran Mai v. Kranf Singh (1). That 
was a case decided under the old Code of Civil Pro- 
cedure and all that was held therein was that, unless 
the appellate court proceeded upon a ground common 
to all the defendants, a defendant who did not appeal 
was not entitled to the benefit of a decree framed in 
favour of the others. Even that case is not an autho- 
rity for the proposition that where the appellate court 
proceeds upon a ground common to all the defendants 
and dismisses the suit as against all, the decree passed 
by the trial court against any of the non-appealing 
defendants can be enforced. Eeference has also been 
made to the decision in Nizam.-ud-dm v. Abdul Aziz 
(2). But in that case the suit had been decreed against 
one of the defendants and dismissed against the other. , 

An appeal was filed by the defendant against whom 
the claim was decreed and it was held that since the 
plaintiff had not appealed, the appellate court could 
not convert the decree of dismissal in favour of the 
■successful defendant into a decree imposing a liability 
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upon him in an appeal filed by the unsuccessful defend- 


Mohsham ant. 

Alii 
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March, 12. 


The question is really one of interpretation to be- 
placed on the decree passed on appeal. The decree in 
question here specifically directed that the suit shall 
stand dismissed and that the decree and judgement of 
the trial court should be set aside. In the face of' 
that direction, the view taken by the courts below- 
ought to be upheld. 

A'ppeal dismissed. - 


Before Mr. Justice Walsh and Mr. Justice Dalai. 

COLLECTOE OE MOBADABAD (Decebb-holdbr) v. 

. MUHAMMAD HIDAYAT ALI KHAN (Objbctor.)* 
Mortgage — Prior and subsequent incumbrances — Bight to sett 
up prior mortgage in defence to a suit on a subsequent 
mortgage. 

G held a first and a third mortgage. P held a second' 
mortgage. G sued on his first mortgage and impleaded P 
but P, whose estate was then under the Court of Wards, was 
struck off the array of defendants on an objection as to want of 
notice of suit, and no decree was passed against him. The- 
property covered by G’s mortgage was sold and purchased by 
H. P, or the Court of Wards, then sued on his intermediate- 
mortgage making G a defendant, but as a subsequent, not 
a prior, mortgagee. There was no prayer in the plaint that 
the property might be sold free of incumbrances. 

' Held that, inasmuch as the plaintiff had not in the former 
suit challenged G’s< priority, it was still open to him to set up- 
as a defence his title under his earlier mortgage. Badha' 
Kishen V. Khurshed Hossein (1), followed. Sri Gopal v. 
Pirthi Singh (2), distinguished. , 

The facts of this case sufficiently appear from the- 
Judgement of tlie Court. 

Mr. G. W- 'Dillon, for the appellant. 

Maulvi Iqbal 'Ahmad, for the respondent. 


.. =*= ExecrtioH Ai^eal Ho. 282 of 1925, from a decree of G-aiiga*' 

Hath, Siibordmate Judge of Moradabad, dated the 14th of March, 1925. 
a) a«)19) 47 Calc., 662. (2) (1902) I.L.E., 24 AIL, 429. 
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Walsh and Dalal, JJ. : — The dispute has arisen ^ 
in the execution of a decree for sale on a mortgage. coli« 3- 
The property is situated in village Jalalabad. On Mce.\D' 
the 27th of August, 1901, two mortgage deeds of 8 
biswas property out of 20 biswas were executed by the 
owner in favour of Sahu Ganpat Rai, and subse- 
quently, in 1909, the entire village was mortgaged to khaw. 
Sahu Parshadi Lai, whose estate is now under the 
Court of Wards. Subsequently, in 1912, twelve biswas 
out of the village was again mortgaged to Ganpat 
Rai. 

In 1913 Ganpat Rai obtained two decrees for sale 
on foot of the two mortgages in his favour. Parshadi 
Lai was made a party to the suit, but on objection as to 
notice being raised by the Court of Wards, Parshadi 
Lai and the Court of Wards were exempted from the 
suit and the decree for sale was not passed against 
them. The decree resulted in a sale in favour of the 
objector Hidayat Ali Khan in 1916. 

In 1914 the Court of Wards sued the mortgagor 
for sale on foot of the mortgage of 1909 in favour of 
Parshadi Lai. Ganpat Rai was made a party to the 
suit but no mention was made in the plaint of his prior 
mortgage of 1901', It was stated in the plaint that 
Ganpat Rai was a subsequent mortgagee under the 
mortgage of 1912 and had therefore a right to redeem. 

It is also admitted that in the plaint there was no 
specific prayer that the property should be sold free of 
incumbrances. 

In the execution department Hidayat Ali Khan 
‘ objected and pleaded that the village should be sold 
subject to the mortgage of 1909. This objection was 
granted by the learned Subordinate Judge and from 
that order the present appeal is filed by the Court of 
Wards. 
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The learned Government Advocate argued the 
matter with considerable ingenuity, but we think that 
the opinion of the lower court is correct- He relied on 
the Privy Council ruling reported in Sri Go'pal v. 
Pirthi Singh '{1). ThdJt ruling, however, is distin- 
guishable on the ground that in that case the prayer 
of the subsequent mortgagee was that the property 
should be sold free of incumbrances. The prior mort- 
gagee, therefore, had notice that his priority was 
attacked and, in consequence, the prior mortgagee was 
bound to plead priority and having failed to do so was. 
barred from putting it forward in a subsequent suit 
or subsequent proceeding in execution . 

The facts of the present case are similar to those 
of the Privy Council case reported in Radha Ktshun 
V. Khurshed Hossein (2). Their Lordships held that 
the prior mortgagee was not barred from putting 
forward his claim, when the prior mortgage was not 
impugned in the former suit and the subsequent mort- 
gagee had not sought to displace the prior title of the 
prior mortgagee and postpone it to his own. To raise 
the plea of res judicata it would be necessary for the 
subsequent mortgagees as plaintiffs in the former suit 
to allege a distinct claim in the plaint in derogation of 
the priority of the prior mortgage, "this was not done 
in the present case. In fact, the appellant omitted to 
make any mention of the prior mortgage in his plaint, 
thereby leading the subsequent mortgagee to believe 
that the appellant, who was well aware of the prior 
mortgage, accepted its priority. It was argued that 
the appellant having ignored the prior mortgage, it 
was the duty of the prior mortgagee to plead his 
priority. There was no such duty cast on Ganpat Rai . 
He was not a necessary party except as subsequent 
mortgagee, and when the appellant failed to mention 

a) (1S02) I.n.R., 24 AIL, 429. (2) (1919) I.L.E., 47 Calc., 662. 
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his prior mortgage, the presumption would be that it.'s 
priority was not questioned by the appellant. Collec- 

TOB OF 

We dismiss the appeal with costs. mohad- 

^ ^ AB.^B 

Appeal di-missed. *. 

^ ^ Moham- 

mad 

Before Sif Grhmcood Mears, Knight, Chief Justice, and 

Mr, Justice Linclmij. Khan. 

DUEG-A DAS .■vxd others (Plaixtiffs) v. NAWAB ALI 1926 

KHAN AND OTHERS (DEFENDANTS).*' March, 24. 

Muhammadan law — Shias — Inheritance — il’fdoic — Share to 
which childless widoic is entitled. 

A childless Shia widow, though not entitled to a share in 
any land left by her deceased husband, is entitled to a one- 
fourth share in the value of buildings when sold. She is also 
entitled to her share in all debts owing to her deceased hus- 
band, whether those debts -were secured by usufructuarj- mort- 
gage or otherwise. Aga Mahomed Jaffer Bindanim v. 

Koolsom Beebee (1), referred to. 

The facts of this case sufficiently appear from the 
judgement of the Court. 

Dr. Surendra Nath Sen and Maulvi Iqbal Ahmad, 
for the appellants. 

Mr. B. E. O’ Conor and Mr. S. A Haider, for the 
respondents. 

Mears, C. J. and Lixds.ay, J : — The order of 
the Subordinate Judge in this case dismissing the suit 
of the plaintiffs is erroneous and must be set aside. 

The suit was a suit for partition, the plaintiffs being 
the assignees of the interests of a lady named Musam- 
mat Kaniz Sughra in the estate of her deceased hus- 
band, Mr. Hamid Ali Khan. Mr. Hamid Ali Khan 
died in the year 1918. He belonged to the Shia per- 
suasion, and the law which regulates the course of in- 
heritance in this case is the Shia law- The heirs left 

* Hirst Appeal No. 4f>.i of 1922, from a decree of Man Mohan Sanyal, 

Subordinate Jud^re of Moradabad, dated th<? ®}tb of Mat*, 19*22. 

(1) (1897) 25 Cate., 9. 
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by Mr. Hamid Ali Kian were bis brother Nawab Ali 
Khan, his sister Musammat Salim-un-nissa ' and hi.s 
widow Musammat Kaniz Sughra. Admittedly the 
share of the widow in the inheritance is a one-fourth 
share according to the Shia law where the widow is 
childless, as Kaniz Sughra is. 

On the 22nd of December, 1920, this lady assigned 
the whole of her interest in this inheritance to the plain- 
tiffs in consideration of a sum of Es. 15,000. 

It is on the basis of this deed of transfer that the 
plaintiffs canae into court asking for a partition of the 
estate of the deceased and claiming that they were 
entitled to a one-fourth share in certain property, both 
movable and immovable. 

At this stage it may be observed that the plain- 
tiffs are not entitled to any share in any land left by 
the deceased. The Shia law is that the childless 
widow of a Shia is not entitled to a share in the value 
of any land belonging to her husband, including land- 
which constitutes the sites of buildings. Her one- 
fourth share includes a share in the proceeds of the 
sale of the buildings. This was the view of the law 
which was laid down by their Lordships of the Privy 
Council in the case of A ga Mahomed Jafer Bindanim 
V. Koolsom Beeiee (1). Therefore, when the plain- 
tiffs set up a claim to a one-fourth share in certain 
landed properties, their claim was unsustainable. 

The learned judge of the court below arrived at 
the conclusion that the plaintiffs were not entitled to 
maintain the suit for partition, which he dismissed 
entirely. In doing so ihe Subordinate Judge was 
clearly wrong. It is necessary, therefore, for us to 
send the case back to the Subordinate Judge in order 
that he may pass a proper preliminary decree in the 
partition suit. . 


(1) (1897) I.L.E., 25 Ca!c., 9. 
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We have to point out for the guidance of the court ^ 
below that the decision of the Subordinate Judge re- 
garding the plaintiffs’ interest in certain usufructuary 
mortgages is erroneous. The Subordinate Judge seems 
to have thought that the usufructuary mortgages exe- 
cuted in favour of the deceased owner constituted im- 
movable property in the sense of land, so as to disentitle 
the widow to any share in property of this nature- 
This is an erroneous view of the law. The lady is 
without doubt entitled to her proper share in all debts 
which were owing to her deceased husband, whether 
those debts were secured by usufructuary mortgages or 
otherwise. Her share in the debts must be declared 
and awarded. 

We should like to add for the direction of the court 
below that if the defendants put forward, as they 
would be well advised to do, an estimate of the value- 
of the buildings as separate from the land, this valu- 
ation should be considered by the plaintiffs as an alter- 
native to a sale; but if the parties cannot agree as to 
what is the fair one-fourth value of the buildings as 
distinguished from the site, then the properties will 
have to be brought to sale. In that event there might 
also be an agreement that the land and the buildings 
should be sold as one lot, there being an apportionment 
as to the value of the buildings and the value of the 
site, otherwise if the value of the buildings alone is put 
on to the market the result may be that the price 
-fetched will be veiy small. We make th^ observa- 
tions in the interests of the defendants, who should 
endeavour to come to a settlement with the plaintiffs as 
to the valuation of the buildings, if they can possibly 
do so, so as to avert a sale. 

We allow the appeal, set aside the decree of the 
court below and send the case back to the court of the 
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Subordinate Judge for the preparation of a proper pre- . 
liminary decree. The preliminary decree having been 
passed, the court will then take such proceedings as are 
necessary for the preparation of the final decree. 

Costs here and hitherto will abide the result. 


EEVISIONAL CIVIL. 


Before Mr. Justice^ Walsh and Mr, Justice Dalai. 

1526 MUNICIPAL BOAED OF BBNAEES (Defendant) v. 

BIHAEI LAL and Bbothbus (Plaintiffs)."^ 

Act (Local) No. II of 1916 (United Provinces Mun;icipalities 
Act), sections 1(h) , ll&(g), 219(c) and Powers of 
Municipal Board with regard to public roads — Suit against 
hoard for damages on account of alleged malicious action 
of employee — Limitation — Act No. IX of 1908 (Indian 
Limitation Act), schedule I, article 2. 

Under the provisions of the United Provinces Munici- 
palities Act, 1916, a municipal board is authorized to close any 
road within municipal limits and the reason for such action 
cannot be inquired into by a court of law. 

Held also, that the action of a municipal engineer in 
keeping a road closed for an unnecessarily long time, in order, 
as was alleged, to injure the plaintiff’s business, even if such 
action was the result of private spite against the plaintiff, 
would not render the municipal board liable in damages. 

Held further, that the effect of section 326(3) of the United 
Provinces Municipalities Act, 1916, is to give a uniform limi- 
tation of six months for the suits mentioned in clause (1), 
whether the limitation for the suit under the Indian Limi- 
tation Act, 1908, be larger or smaller than that period. 

IVard V. The General ^Omnibus Company (1), Dyer and 
wife V. Munday (2), Davis v. Mayor of the Borough of 
Bromley (3) and Municipal Board of Mussoorie v. Goodall (4), 
referred to. 

This was a suit for damages against the MunicL 
pal Board of Benares on account of the closure for 



* Gmi Bevision No. 180 of 19*25. 
a) (1878) 42 (C.P.), 265, (2) (1895) 1 Q.B., 742. 
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repairs of a certain road leading to the plaintiff's^ 

brick-kilns. The main allegations on which the suit mtomi- 
was based were that the municipal engineer in charge board 
of the work had, out of private malice towards the sjr,sAP.rs 
plaintiffs, closed the road at both ends, instead of only *• 

at one. and had delayed the re-opening of it for an Lu.. 

unngeessarily long time. The facts of the case are 
fully set forth in tlie judgement of the Court. 

Dr. Kailas Nath Katju, for the applicant. 

Pandit K. N. Laghate (for Babu Piari Lai 
Banerji), for the opposite party. 

'Walsh and Dal.al, JJ. : — This application in 
revision from a decree of a Small Cause Court raises 
interesting questions of municipal law and of the 
liability of a corporation for the acts of its servants. 

Unfortunately, the lower court has written a confused 
judgement and we have been unable to discover what 
its findings are. The suit was brought for the re- 
covery of damages for loss caused to the respondent, 
the owner of a brick-kiln, by the defendant Municipal 
Board of Benares closing a certain road which led to 
the brick-kiln for a longer period than was necessary 
for the purposes of repair. Malice of the municipal . 

engineer, Mr. Mitra, was pleaded and it was alleged 
that the road was closed by him without reason (1) for 
a long period and (2) at both ends at the same time, in 
order to injure the business of the plaintiff out of spite. ^ ; 

There is no evidence of malice oh the part of Mr. Mitra ^ 

and no finding by the lower court. In 1923 the plain- 
tiff, a municipal servant, was dismissed by the muni- 
cipality on the report of Mr. Mitra that he had com- 
mitted theft of documents from a file. All that the 
lower court finds is : “ The muriicipal engineer was 

displeased with the plaintiff.” What did it expect 
under the circumstances ? The observation or finding, 
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_ whatever it may be termed, is futile. There is do 
reason whatsoever why Mr. Mitra should bear the 
plaintiff any malice. 

There is no attempt made in the lower court’s 
judgement to distinguish between the acts of the muni- 
cipality and those of its servant, Mr. Mitra. It argues 
in a circle : there was malice because the road» was 
closed for so long and the road was closed for so long 
because there was malice. 

As to the negligence or malice of the defendant 
jnunicipality there is neither any evidence nor any 
finding. In the judgement it is stated that no malice 
was attributed to the chairman or executive of&cer but 
only to Mr. Mitra the engineer. Presumably the 
members did not pass the resolution for repairs out of 
malice to the plaintiff. 

On the basis of evidence placed before it, the learn- 
ed Judge formed the opinion that the repairs ought to 
have taken two months and the road ought to have been 
olosed at one end at a time, and as the repairs took four 
months and the road was closed at both ends, he pre- 
sumed malice and negligence of the municipality and 
held the respondent to be entitled to damages. It is 
after all a matter of opinion how long repairs should 
take and in the nature of things there would be longer 
time necessary in doing the repairs if the convenience 
of the residents was consulted and repairs were done by 
•degrees by closing one* end of the road at a time than 
it would take by working at both ends. If a munici- 
pality is to be mulcted in damages for the slackness of 
an overseer or a contractor, whom it dismisses for such' 
•default, no municipal work will be possible. No- 
where in the judgement is it asserted that it was the 
■CJorporation by a resolution, or Mr. Mitra, who closed 
the road at both ends or ordered the contractor to delay 
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ihe repairs. There is no finding by reference to any ^ 
reliable evidence that the road was really ready for use Mronot- 
nn the 31st of January, 1925, and yet it was not opened 
till the 27th of February. 

In this unsatisfactory state of the lower court’s biham 
record we did not feel ourselves bound by any finding of 
fact of that court and inquired of the respondent’s 
learned counsel what the respondent’s case really was. 

He stated it to be that Mr. Mitra, out of malice which 
he bore to the respondent, kept the road closed for a 
month longer than was necessary and carried on work ' 

^at both ends and that the Corporation was liable in 
damages for the tort of its servant, who was acting 
tortiously within the scope of his authority. 

We are of opinion that Mr. Mitra bore the res- 
pondent no malice and that he had no part in the 
delay, if any, in the repairs. Nobody has stated on 
oath that he gave orders for the closing of the road at 
hoth ends. 

As however this is a revision, we shall examine the 
liability of the municipality, assuming the learned 
■counsel’s statement of his client’s case to be correct- 

First we must express agreement with the lower 
-court’s findings on the question of limitation and juris- 
diction of a Small Causes Court; our reasons for dis- 
allowing the plea of limitation are slightly different . 

Article 2 of the Limitation Act applies to the present » 
suit. In Municipal Board of Mussoorie v. Goodall 
(1), a Bench of this Court pointed out that the terms of 
this article were very wide and general. The alleged^ 
-omission to complete repairs quickly and the closing of 
the road at both ends would fall within those terms. 

No other article provides specifically for the alleged 
acts of negligence and malice of the municipality. 

Article 36 applies where provision is not made in the 

(I) 0904) I.L.R., m All., 4S2. 
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_ schedule and cannot apply here, when article 2 covers 
the case. . . 

We are, however, of opinion that the provisions of 
section 326(3) of U. P. Municipalities Act No. II of 
1916 extend this period of limitation of 3 months under 
article 2 of the Limitation Act to one of 6 months. 
Under clause (1) of that section a notice of 2 months 
is prescribed, so it could not have been the intention of 
the legislature to make a suit impossible where the 
period of limitation prescribed under the Limitation 
Act is 2 months or less. We think that a uniform 
limitation of 6 months is prescribed under the special 
and local Act, whether the limitation for the suit 
under the Limitation Act be larger or smaller than 
that period. 

The learned counsel for the applicant argued that 
the suit was one for compensation for obstruction of an 
easement and hence removed from the cognizance of a 
Small Causes Court by article 36 (^) of the 2nd schedule 
of the Act. With commendable research he quoted an 
English authority of 1795, which defined a highway as 
the property of the State subject to an easement for the 
benefit of the public. We do not think that we need go 
so far afield to discover the meaning of the term ease- 
ment, which should be looked for in the statute law of 
India. The right of passage that the public have over 
a road does not come within the definition of an ease- 
ment given in the Easements Act No. V of 1882, sec- 
tion 4, because it does not depend on the ownership of 
any landed property. There was no want of jurisdic- 

♦ tion in the lower court. 

After a reference to statute law and authorities* 
cited at the Bar, our conclusions on the points bf law 


1. That the municipalitv was authorized to close 
the road apd that the reason for its action cannot be 
inquired into by a court of law. 
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2. That the malicious action of Mr. Mitra such 
as is alleged would not render the municipality liable Mraicn- 
in damages. Bolro 

OF 

The Municipal Act referred to in this judgement 
will be local Act No. II of 1916. Under section 7{h) 
it is the duty of the Board to construct, alter and 
maintain a public street : under section 116(^) all 
public streets are vested in and belong to the munici- 
pality : under section 219(c) it can turn, divert, dis- 
continue or close any public street vested in it. Pre- 
sumably this public street of Benares is vested in the 
Board : there was no allegation to the contrary. The 
Board has been given power by the legislature to close 
it permanently without any member of the public 
having the right to object to it in a civil court. A 
right of permanent closing of a street includes the 
right of closing it temporarily because separate power 
is not granted by the Act for a temporary closing for 
repairs. Under the first Municipalities Act (XV of 
1873) the only power given to a municipality was to 
clean and repair a road vested in it and none of closing 
it. It is interesting to notice the difference between 
the provisions of this present Act and its predecessor. 

No. I of 1900. Under section 81 of the previous Act, 
power was given to a municipality to close a street 
temporarily for purposes of repair. It was 
possibly apprehended that such limited powers may 
enable an irate member of the public to raise questions 
as to the necessity for repair and its duration in a civil 
court, so in the present Act plenary power is given to 
close a street without assigning any reason. At the 
same time, the public are not left without a remedy, 
which is effective though not spectacular like a suit in 
a civil court. Under section 34 the Collector of the 
district or the Commissioner of the Division may be 
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Finally we think that if Mr. Mitra acted malici- 

ously and spitefully, he did not act within the scope of y<rsia 
his authority and the municipality is not liable. 
Pollock in his Law of Torts (10th edition, p. 99) lays 
down the principle that a master may be liable even for 
wilful and deliberate wrongs committed by the ser- Lm.. 
vaiit, provided they be done on the master’. s account 
and for his purposes and are such acts as might in some 
circumstances be within the lawful course of employ- 
ment : and this although the servant’s conduct is of a 
kind actually forbidden by the master. This principle 
is based on the judgement of Blackburn, J. in Ward 
V. The General Omnibus Co. (1), where the learned 
Judge observed : “A master is responsible for his 
servant’s act in his business though the. servant be 
excited by drink or passion, but if the servant act for 
private spite (and it does not matter whether the action 
be in contract or tort), and if the act be done so as to 
divest him of his character as servant, the master is not 
responsible.” 

In the case before us Mr. Mitra is said to have 
acted through private spite and even disobeyed the 
direct orders of his master, the municipality, to open 
the street and thereby divested himself of his 
character as servant. 

In Dyer and Wife v. Munday and another (2), 
where the court of appeal held that there was sufficient 
evidence on which the Judge might leave the case to 
the jury on a proper direction, the law laid down was 
that for all acts done by a servant in the conduct of 
his employment, and in furtherance of such employ- 
ment, and the benefit of his master, the master is liable, 
although the authority he gave is exceeded, provided 
such acts are done by the servant in the conduct of his 
employment and in the interest of his master. An 

U) (1873) 43 L. J., (C.P.), 265. (2) am) 1 <J. B.. 742. 
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engineer acting through spite .against an enemy and 
keeping a road closed to cause injury to that enemy 
cannot be said to be acting in the conduct of his employ- 
ment and in the interest of his master. No evidence- 
to connect the members of the municipality or the 
e-recutive officer with Mr. Mitra’s act was forth- 
coming. 

We accept the application and dismiss the respond- 
ent’s suit with costs of both the courts. 

A f 'plication alloived.. 

APPELLATE CIVIL. 

Before Mr. Justice Kanliaiya Lal and Mr. Justice Ashworth.. 
NAND KISHOEE (Defendant) v. BADAN SINGH 

(PmiNTipp).* 

Civil Procedure Code, section 70(1 ) — Execution of decree — 
Sale of ancestral property — Collector not competent 
to set aside sale when once it has been confirmed and the 
record re-transmitted to the civil court. 

The Collector has no power to interfere with a sale or 
to set it aside after it has been confirmed and the decree re- 
transmitted to the civil court, though he can make any correc- 
tion in the sale certificate to make it conform with the procla- 
mation of sale, as a consequential or incidental exercise of the 
authority vested in him to grant a certificate of sale after the 
sale is confirmed. 

Bagho Prasad v. Mewa Lal (1), and Prem Chand Dey v. 
MoJehoda Debi (2), referred to. 

The facts of this -case are fully set forth in the 
judgement of Kanhaiya Lal, J. 

Munshi Narain Prasad Ashthana, for the appel- 
lant. 

Babu Piari Lal Banerji. for the respondent. 

* Second Appeal No. 980 of 1923, frem a decree of E. Bepnet, Bistrict 
Judge of Agrra, dated tbe of Mareb, 1923, cooOrTninfr a dpc^ee of Harihar 
Brasad, Additional Subordinate Judge of Agra, dated tbe 19tb of Januaryr 
'1921. , 

TO (1911) 34 AIL. 223. (2) (1890) I.I 1 .K., 17 Calc., 699. 
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Kanhaiya Lal, J. — In execution of a decree held 

by Nand Lal against Musammat Chanda Dei and 
Kameshri Singh, certain property was put up to sale as 
ancestral property belonging to the judgement-debtors, sin-gh. 
by the Collector. The sale was held on the 20th of 
November, 1916. and confirmed on the 2nd of January, 

1917. The property was purchased by Badan Singh, 
who obtained a certificate of sale on the 4th of April, 

1917, from the Collector, and in pursuance of that 
certificate of sale he subsequently obtained formal 
possession from the civil court on the 23rd of Mav, 

1917. 

When the auction-purchaser applied for the entry 
of his name in the revenue papers, the judgement- 
debtors filed an objection as to the nature or extent of 
the interest purchased by the auction-purchaser, and 
while that application was pending, the judgement- 
debtors made an application to the Collector, ashing 
that the certificate of sale .should be corrected, to bring 
it into conformity with the property actually sold, as 
specified in the proclamation of sale. The application 
was made on the 12th of June, 1917, long after the 
sale had been confirmed and formal possession delivered 
by the civil court to the auction-purchaser. The 
Collector, however, proceeded to inquire into the appli- 
cation and on the 18th of November, 1917, he passed an 
order setting aside the sale by reason of what he des- 
cribed as “ grave confusion ” in describing the pro- 
perty intended to be sold, and he directed a fresh sale 
to be held after ascertaining from the civil court 
whether the sale was to be effected in r^pect of the 
rights of the judgement-debtors in the said property 
as mortgagors, or as mortgagees, or both. At the 
.same time he directed the stay of the mutation proceed- 
ing arising out of the previous sale. 
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The validity of that order is challenged by the- 
plaintiffs in the present suit and both the courts below 
have come to the conclusion that the order of the 
Collector, setting aside the sale, was without juris- 
diction and that the sale of the 20th of November, 1916,, 
gave a good title to the plaintiff. 

The question for consideration in this appeal is- 
whether the Collector had jurisdiction to set aside the 
sale after it had been confirmed by him and the pro- 
ceedings had been re-transmitted to the civil court 
which had transferred the decree to him for execution. 
It is suggested on behalf of the defendants appellants 
that the Collector had power to review his previous 
order confirming the sale. But there is nothing in his 
order to suggest that he was exercising that power. 
On the other hand, the Collector, referring to the pro- 
ceedings connected with the sale, pointed out that there 
had been some confusion in describing the property 
intended to be sold, and that the property had fetched 
in consequence an inadequate value, and he proceeded 
to hold that there was in consequence sufficient ground 
for interfering with the sale after the expiry of the 
ordinary period of objection. 

Section 70(1) of the Code of Civil Procedure em- 
powers the Local Government to make rules for the 
transmission of the decree for the sale of certain classes 
of property from the civil court to the Collector, and 
for regulating the procedure of the Collector and his 
subordinates in executing the same and for re-trans- 
mitting the decree from the Collector to the court. It 
further empowers the Local Government to make rules 
for appeals from orders made by the Collector, or any 
gazetted subordinate of the Collector to whom the pro- 
ceedings may have been transferred, to superior reve- 
nue authorities and also for revision, by such superior 
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revenue autliorities. Sub-section (2) of section 70 goe. 
on to provide that the power conferred by the rulei- xand 
made under the previous sub-section upon the Collec- 
tor or upon any appellate or revisional authority, shall 
not be exercisable by the “ court,” implying thereby 
the court which had transmitted the decree for execu- 
tion, or by any court in exercise of any appellate or 
revisional jurisdiction which it has with respect to the 
decrees or orders of such court. It does not prohibit a 
court from taking cognizance of a suit intended to 
question the validity of the exercise by the Collector of 
a jurisdiction which is not ve.sted in him, for section 9 
of the Code of Civil Procedure gives the civil courts 
jurisdiction to try all suits of a civil nature, excepting 
suits of which their cognizance is either expressly or 
impliedly barred. A suit in which a right to property 
is involved is a suit of a civil nature, and if the Collec- 
tor had no jurisdiction to set aside the sale after he 
had confirmed it and re-transmitted the decree to the 
civil court, the validity of that order, so far as it affects 
the title vested in the auction-purchaser, can be legiti- 
mately questioned by the party concerned in the civil 
court. 

The rules framed b) the Local Government under 
section 70 of the Code of Civil Procedure provide that 
where a sale is held and confirr- ed by the Collector, the 
Collector shall, as soon as may be after the confirmation 
of the sale, re-transmit the decree and all papers 
received therewith to the court by which the decree was 
I transmitted, together with a report of its proceedings 
and an account showing the monies realized under the 
decree and the sum available at the disposal of the 
court. It further lays down that all suhsequent pro- 
codings in connection with the decree and delivery of 
possession to the purchaser shall be taken under the 
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orders of the court transmitting the decree for execu- 
Nakd tion. 

Eishobe 

3 ®^^ The Collector has no power left to interfere with 

Singh, the Sale or to set it aside after it has been confirmed 
and the decree re-transmitted to the civil court, though 
lanhaiya he can make any correction in the- sale certificate to 
make it conform with the proclamation of sale, if he is 
approached for the purpose, as a consequential or inci- 
dental exercise of the authority vested in him to grant 
a certificate of sale after the sale is confirmed. lu 
Ragho Prasad v. Mewa Lai (1), it was held by their 
Lordships of the Privy Council that an order for sale 
passed without jurisdiction conveyed no property to 
the person declared to be the purchaser. On the same 
principle, a sale held by a court having no jurisdiction, 
in execution of a decree to sell property not situated 
within its territorial limits, was held, in Prem ChanM 
Dey V. Mokhoda Dehi (2), to be a nullity, and to 
convey no rights to the auction-purchaser. 

It has been urged on behalf of the defendants 
appellants that an appeal had been filed from the order 
of the Collector setting aside the sale to the Commis- 
sioner and upon a reference by the Commissioner, the 
Board of Revenue decided to uphold the order passed 
by the Collector setting aside the sale. But if the 
order passed by the Collector was without jurisdiction, 
the fact that that order was upheld by the Board of 
Revenue would make no difference. The auction- 
purchaser is entitled to say that the order setting aside 
the sale was passed after the Collector had ceased to 
have any authority over the execution proceeding on 
the re-transmission of the decree to the civil court, and 
the title, which is vested in him under the certificate 
of sale after it was confirmed by the Collector, is a 

(1) (1911) I-LJB., 84 Ail., 223. (2) (isk) I.L.R., 17 Calc., 659. 
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good and subsisting title capable of being enforced 
through a competent court. Xa\-d 

It appear.? that the Judgement-debtors were origi- 
nally mortgagees of the disputed property but had 
subsequently purchased the right, title and interest of 
four of the descendants of the original mortgagor and 
had thus acquired a portion of the equity of redemp- 
tion. It does not appear what was the nature of the 
original interest proclaimed for sale, and whether the 
property described in the certificate of sale corres- 
ponded with the property which was mentioned in the 
proclamation of sale. The certificate of sale describes 
the properties sold as the right, title and interest which 
the judgement-debtors had acquired by the purchase 
of the equity of redemption from the four persons 
aforesaid and it purports to include the mortgagee 
rights which the judgement-debtors held in those pro- 
perties, and which had merged in the equity of redemp- 
tion when the judgement-debtors purchased the same. 

The rights of the parties to the sale proceedings are 
determined by the certificate of sale, which finally vests 
the property in the auction-purchaser, and subject to 
any mistakes in the certificate of sale, which it is 
always open to the court or officer granting the certi- 
ficate of sale to corifect, the title so acquired cannot be 
afterwards disturbed in any subsequent proceeding at 
the instance of any person who was a party to the con- 
firmation of the sale. The appeal, therefore, fails 
and is dismissed with costs. 

Ashworth, J. — I concur. There can be no ques- 
tion that the Collector’s order, in setting aside the sale 
after he had confirmed it, was ultra vires- Nor will 
the fact that the order of the Collector was upheld in 
appeal and revision in higher courts of revenue, 
render it binding on a civil court, in a suit for declara- 
tion as to proprietary title. The jurisdiction of the 
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civil court is only affected by action of the Collector 

nand ‘within the scope of the authority conferred upon hint 

llllSSOIClij t/ j. 

o. by section 70 of the Civil Procedure Code, and the 
siMH. rules made under that section. 

Afj'peal dismissed.. 

Bejore Mr. Justice Kanhaiya Lai and Mr. Justice Ashworth. 
PvAJA BAM IPuAiNTiFP) V. CHHADAMMI LAL (Depend- 

■ .AKT).* 

Civil Procedure Code, section 47 — Mortgage — Prior and sub- 
sequent incumbrances — Suit by first mortgagee — Second 
mortgagee made a party and then exempted — Suit for sale 
by second mortgagee not barred. 

A prior mortgagee brought a suit for sale on his mortgage 
p.tkI impleaded a subsequent mortgagee as defendant. In the 
course of the suit, however, the counsel for the plaintiff stated 
that this second mortgage had been paid off, and, in spite of 
the denial of the puisne mortgagee that this was' so, the court 
acted on that statement and exempted the puisne mortgagee, 
without trying that issue or the issues raised by him in the 
suit. A decree for sale was passed in favour of the plaintiff, 
and it was mentioned in the decree that the pu^'sne mortgagee 
liad been exempted from the suit. The puisne mortgagee 
thereafter brought a suit for sale on his mortgage. 

Held that section 47 of the Code of Civil Procedure was 
nor bar to such suit. Vaddadi Sanmamma v. Koduganti 
BadJiahhayi (1), referred to. 

The facts of this case are fully stated in tha 
liidgement of the Court. 

Dr. Kailas Nath Katju, Mr, T . N . Gliadha BJoA 
Mr. L. M. Roy, for the appellant. 

Babu Piari Lai Banerji and Mmishi Panna Lal^ 
for the respondents. 

» Second Appeal No. 981 of 1923, from a decree of B. T. Tbnrston, 
Districti Judge of Bndann, dated tlie 16th of March, 1923, reTCrsii’.g a decree 
of Bnp Kishan Agha, Subordinate Judge of Eudaun, dated the 30th d 
Hovemher, ■■■1922., ■ ■ 


(1) (1917) 41 Mad., 418. 
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Kaxhaiya Lal and Ashworth. .TJ. -The 
question for consideration in this appeal is whether 
the claim of the plaintiff was liarred by section 47 of »• ^ 

the ('ode of Civil Procedure. It appear.s that lal. ' 

certain property was mortgaged by Goknl Chand in 
favour of Cldiadammi Lal, his cousin, on the 20th of 
May, 1909. Subsequently another mortgage was 
made by Gokul Chand in favour of Raja Rain, on the 
6th of September. 1911. 

On the 18th of August, 1920, Chhadamini Lal 
filed a suit on his mortgage, making Raja. Ram a 
party. The defence of Raja Ram was that the mort- 
gage deed had been paid up, but before that plea 
could be tried, the counsel for Chhadammi Lal stated 
that the mortgage bond held by Raja Ram had been 
paid up, and that Raja Ram should consequently be 
exempted from the claim. Raja Ram, however, 
denied that the money due on his mortgage bond had 
at any time been paid, but the court, acting on the 
statement of the counsel for Chhadammi Lal. 
exempted Raja Ram from the claim, without trying 
that issue or the issue which Raja Ram had raised in 
ihe suit. A decree was eventuallv passed in favour 
of Chhadammi Lal for the sale of the mortgaged pro- 
perty, and it was mentioned in tlie decree that Raja 
Ram had been exempted from the suit . 

The present suit was filed by Raja Ram for the 
recovery of the money due on his mortgage, and 
Chhadammi Lal was impleaded as one of the defend- 
ants. The allegation of Raja Ram was that the 
mortgage bond held by Chhadammi Lal had really 
been paid up, and that the decree obtained by Chha- 
dammi Lal on foot of that mortgage against Golnil 
Chand and his sons was collusive and fraudulent. 
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It appears that during the progress of the execu- 
tion proceedings arising out of the decree obtained by 
«■ Chhadammi Lai, an objection was filed by Raja 
Ram that no execution should be allowed against the 
property affected by his mortgage, because the decree 
had exempted him from the claim. Chhadammi Lai 
opposed that objection, and asked for the notification 
of the mortgage set up by Raja Ram in the proclama- 
tion of sale. The court before which the execution 
proceeding was pending held that it was not com- 
petent to go behind the decree which directed a sale 
of certain property ; and that though complications 
were likely to arise by reason of the subsequent mort- 
gagee having been exempted from the claim, it had 
no option but to overrule the objection, and at the 
same time to notify in the proclamation of sale that 
Raja Ram was made a party to the suit and was 
subsequently exempted from it. 

The contention is that by reason of the proceed- 
ings in the previous suit instituted by Chhadammi 
Lai, to which Raja Ram was a party, section 47 of 
the Code of Civil Procedure harred the present claim. 
There was a further plea raised by Chhadammi Lai 
that the mortgage bond in suit had been paid up, but 
the finding of the trial court on that point was that 
no such payment was established. Raja Ram had in 
fact asserted that the mortgage held by Chhadammi 
Lai had been paid up, and the trial court found on 
that point in his favour. The claim of Raja Ram 
was accordingly decreed by it, but on appeal the 
lower appellate court, without going into these 
matters, dismissed the suit, holding that it was barred 
by section 47 of the Code of Civil Procedure. 

The explanation appended to section 47 of the 
•Code provides that for the purpose of that section a 
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plaintiS whose suit has been dismissed and a defend- 

ant against whom a suit has been dismissed shall be ^ 

deemed to be parties to the suit. The intention v. 

obviously is that for the purpose of deciding questions lal. 
arising between the parties to the suit in which the 
ilecree was passed, or their representatives, and 
relating to the emcution, discharge and satisfaction 
of the decree, a person who has been exempted from 
the claim will be deemed to be as much a party to the 
suit as a person against whom the decree has been 
passed. In other words any question relating to the 
execution, satisfaction or discharge of the decree, 
arising between persons who were parties to the suit, 
whether exempted or otherwise, must be decided in the 
execution proceeding arising out of the decree passed 
in the suit to which he was such a party. The ques- 
tion must, however, relate to the execution of that 
decree and must not seek to challenge its validity, for 
no court executing a decree can go behind it ; and if a 
person seeks to challenge the validity of the decree, 
the only remedy open to such a person is, if the matter 
has not already been finally determined in the suit, 
to get it adjudicated by a separate suit, or in such 
other manner as may be open to him according to law. 

The present plaintiff seeks by means of this suit 
to challenge the propriety of the decree which was 
passed in the case in favour of Chhadaimni Lai 
against Gokul Chand and his sons. He was a party 
to the suit. He had pleaded that the mortgage then 
in suit was no longer subsisting and had been already 
discharged. That plea was not inquired into, and, 
on the oral application of Chhadammi Lai, the 
prescmt plaintiff was then exempted from the claim. 

That matter, therefore, can now be determined in the 
pr^nt suit. That decree cannot operate as res 


\l 


ii 




■' -1 





Baja 

Bah 

tj. 

CtaADAMMI 

Laii. 


h ■ 




578 THE INDIAN LAW REPORTS, [VOL. XLVIII. 

judicata, against the present plaintiff, because the. 
matter had not been decided, and no question relating 
to the validity or otherwise of that decree can be enter- 
tained at the instance of a party to the suit or decree, 
in a proceeding taken by the decree-holder to enforce 
that decree. As pointed out in Vaddadi Sannamma 
V. Koduganti Radhahkayi (1), where a person has 
been properly impleaded as one of the defendants in 
a suit, but the suit is dismissed against him on account 
of the election by the plaintiff to abandon his case so 
far as it affects that defendant, such a person is a 
ilefendant against whom the suit has been dismissed 
for the purpose of the determination of any question 
relating to the execution, satisfaction nr discharge of 
that decree. The question now raised is, however, 
not a question relating to the execution, satisfaction 
or discharge of the decree. It is a question which 
goes to the root of the decree itself and challenges its 
validity, and that question cannot be determined 
except by a separate suit. 

The lower appellate court has referred to the de- 
cision in Data Din v. Nanku (2), but that was a case 
in which a suit was brought against a Hindu father 
and his son for the recovery of money due on a mort- 
gage, and for some reason or another a simple money 
decree was passed against the father alone, and the 
son was exempted. An attempt was subsequently 
made to attach and sell the share of the son in the 
ioint family property, and it was held by this Court 
that the liaMlity of the share of the son for the pay- 
ment of that decree on the ground of his pious obliga- 
tion could be inquired into under section 47 of the 
Code of Civil Procedure. The position of a son, who 
is under a pious obligation to pay the debts due by his 
father, however, stands on a widely different footing 

m a917) LL.R , 41 Mad., US. M) 0918) 16 A. L. J., 7fi2. 
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from that of a sub.sequent mortgagee, who jias to be 
impleaded to give him an opportunity to I’edeem, and 
who is competent to raise any objection to a d?;ree 
(■eing passed against the property of which he is the 
: nbseqnent mortgagee. There is no obligation on him 
to pay the prior mortgage, if he questions its validity 
or denies that it is .subsisting; and that mattr^r must be 
rlcterrained either in the "uit brcug’st by the prior 
mortgagee for the enforcement of tioe mortgage, if he 
is made a party to it, or in a separate suit if he has 
been exempted from the claim, leaving the matter 
undeteriiiiiied. Eeference has also been made to the 
decision in Parhhu Dayal x. Anandi Din (1), but 
there too the de<-ree was a personal decree, in execu- 
tion of which some property was attached which was 
held under a usufructuary mortgage, and the question 
was rightly held to be one relating to the execution, 
discharge or satisfaction of the decree. That is not 
the case here. Section 47, therefore, has no applica- 
tion. The other points raised in the appeal have not 
been determined by the lower appellate court. 

The appeal is therefore allowred, and the case is 
remanded to the lower appellate court with a direc- 
tion to re-admit the appeal under its original number 
and to dispose of it after determining the other points 
raised therein in the manner provided by law. The 
costs here and hitherto shall abide the result. 
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MISCELLANEOUS CIVIL. 


Before Mr. Justice Mukerji. 

In the matter of J. H. CHx^NDLBIl and Co. Ltd., (In 

LIQUIDATION).* 

Act No VII of 1913 (Indian Companies Act), section 30 — 
Liquidation— Contributory— Person agreeing to take 
shares and signing the memorandum of association though 
not entered in the register as a share holder — Limitation. 

P agreed to purchase shares in a newly started company 
and subscribed to the memorandum of association before it 
was filed with the Eegistrar. Later, he asked the promoter of 
the company to cancel his “requirements” and as a matter of 
fact P’s name was never entered in the register of members. 
Eventually the company went into liquidation. Held, that P 
was liable as a contributory to make good the value of the 
shares for which he had signed. In re the Machine Exchange 
Company (1), and Union Bank, Allahabad, Ltd., (2), referred 
to. 

Held, further, on a question of limitation, that the cause 
of action for a claim by the official liquidator to recover contri- 
butions from the contributories could not arise before the 
appointment of the official liquidator. 

The facts of this case are fully stated in the 
judgement of the Court. 

Babu Indu Bhushan Banerji, for the Liquidator. 
Mr. F. Owen O’Neil, for Mr. H. I. Phillips. 

Mukerji, J. — The official liquidator claims a 
sum of Rs. 1,000 from Mr. H. I. Phillips, Agent of 
the Allahabad Bank Ltd., at Patna, on the ground 
that he is a contributory inasmuch as he agreed to 
purchase 100 shares of Rs. 10 each by subscribing to 
the memorandum of association before it was filed 
with the Registrar. 

* Misriellaneoiis Case Ho. 3Sfj of 1925. 

Ct) (1887) 12 Bom., 311. .(2) (1925) I.Ii.B., 47 AIL, 669. 
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Mr. Phillips denies his liability and has filed an 
affidavit to state the facts. The affidavit is really the 

MATTER OF 

basis on which the case is to be decided, because there i. h. chanb- 

, /r* T -j. and Ck>. 

IS no counter affidavit. 

The facts appear from the affidavit to be these. 

Mr. Chandler, who was anxious to float the company, 
approached Mr. Phillips, and at his request 
lyfr. Phillips signed the memorandum to be attached to 
the Articles of Association, to be forwarded to the 
Registrar, Joint Stock Companies, for registration. 

Mr. Phillips admits that he put himself down for 100 
shares. It also appears from the affidavit that in 
l'92l, apparently after the registration of the com- 
pany, Mr. Phillips received a letter from Mr. Chandler 
asking him if he was going to take the shares. 

•Mr. Chandler made the inquiry because an 
allotment of shares was going to be made. 

Mr. Phillips replied that he was no longer in 
a position to subscribe for the shares and he 
asked Mr. Chandler to cancel his “ requirements.” 

Mr. Phillips says further that thereafter he 
never had any talk with Mr. Chandler about tho.se 
shares and that he understood and believed that the 
whole incident about the purchasing of shares had 
closed for good. 

On these facts it is contended on behalf of the 
official liquidator, that in view' of the provisions of 
section 30 of the Indian Companies Act, Mr. Phillips 
became a member and therefore became liable as a 
contributory to make good the value of the entire 
number of shares for which he had signed. It is 
common ground that Mr. Phillips’ name was never 
entered in the register of members. The question is 
whether, in the circumstances, Mr. Phillips is liable 
as a contributorv 
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IBef ore proceeding to deal with, the subject it 
■would be necessary to mention Mr. O’Neil’s argument 
jTcHisS.- on behalf of Mr. Phillips. He argued that the object 
of obtaining Mr. Phillips’ signature was really this, 
that the signature of Mr. Phillips should serve as an 
advertisement, viz., a gentleman of Mr. Phillips 
position was going to take so many shares and that it 
was believed by the promoter that the signature of 
Mr. Phillips would attract more subscribers. Sup- 
posing that this was the case, I should think that 
Mr. Phillips’ responsibility would increase and not 
decrease. If he meant to allow his name to be used to 
attract other subscribers, I think he would be in duty 
bound to take all the shares for which he put down his 
name. The affidavit of Mr. Phillips, however, does 
not go so far as Mr. O’Neil would put it. Indeed, let 
it be said to his credit, that Mr. Phillips does not say 
that he allowed his name to be used as a lure or decoy 
for the purpose of attracting subscribers. 

Coming to the question of law, it seems to me 
perfectly clear. In the language of section 30 of the 
Indian Companies’ Act, the subscribers to the memo- 
randum of a company shall he deemed to have agreed 
to become members of the company. It is true that 
the section lays down that on the registration of the 
company the names of the subscribers of the memoran- 
dum shall be entered as members in the register of 
mem.bers. But, from the mere omission of the entry 
of the names in the share register, it does not follow 
that the subscribers to the memorandum are not to be 
deemed to have agreed to become members. The first 
portion of the first paragraph of section 30 lays down 
a rule of substantive law and the second portion lays 
» down a rule of procedure, viz., what is to be done. 
The subsequent portion does not, in my opinion, 
govern the earlier portion. 


V 
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The law on the point in India is the same as the 

English law, and in Palmer’s Company law, 12th edi- i'' 
tion, at page 105, it is clearly indicated that every j. h. ohanb- 
subscriber to the memorandum of association becomes 
a member, ipso facto. Indian cases on this point are 
not also wanting and the case of In re the Machine 
Exchange Company (1) wull be found to be in point. 

I hold that Mr. Phillips is liable as a contributor}*. 

At the close of the reply by the counsel for the 
official liquidator, Mr. O’ Neil drew my attention to 
the question of limitation. He contented himself 
with merely mentioning the point because it had not 
been raised in the pleadings. I have considered the 
point and I am of opinion that no bar of limitation 
exists in the present case. 

The nature of the proceeding is this. The 
official liquidator, on his appointment, is seeking 
recovery of contributions from the contributories. 

The cause of action would arise only on the 
appointment of an official liquidator and not 
earlier. A somewhat similar point arose in the case 
of Union Bank, AUahahad, Ltd., (2), and was con- 
sidered by a Division Bench of this Court. The 
claim was based on an alleged misfeasance of certain 
directors and the question was when the cause of 
action arose in favour of the official liquidator. The 
court held that the cause of action could not have 
arisen before the appointment of the official liquida- 
tor. I would hold a similar view in this case and I 
am of opinion that no bar of limitation exists in this 


I declare that Mr. Phillips is liable to pay a sum 
of Rs. 1,000 as a contributory. He will pay the 
liquidator’s costs of his present application. 

Application allowed. 


m rms) 47 All., 669. 


(1) (1S87) I.L.E., 12 Bom., 311. 
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EEVISIONAL CIVIL 


Before Mr. Justice Daniels. 

SECEETAEY OF STATE FOE INDIA IN COUNCIL 
. (Applicant) v . U.P. GLASS WOEKS (Opposite parti).^ 

Act No. IX of 1890 {Indian Railways Act), section 72(2) (6) 
— Railway — Liability of railway company in respect of 
goods consigned under rishmote form H. 

Held on a construction of the new form of agreement, 
known as ‘'risk-note H ” that the railway administration 
is liable for non-deliver jT of the entire consignment or of one 
or more complete packages if it fails to disclose in detail 
now it has dealt with the consignment, or if the effect' 
of such disclosure gives rise to a presumption of misconduct, or* 
if misconduct be otherwise proved, but it is protedted from* 
liability for loss, including non-delivery, of part of a con- 
signment not consisting of one or more complete packages. 

East Indian Railway Go. v. Kishan Lai TirkJia Mai (1) 
and Ghelabhai v. The East Indian Railway Co., (2) referred 
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Dote H to all consignments^sent by a particular con- laae 
signor under a common agreement. sucsErAsr 

The facts are very simple. The plaintiff | 

consigned fifteen tons of coal under risk-note from Cocnai, |j 

Jayramdi No. 3 Colliery siding (Sitarampur station) j 

to Bahjoi (0. & R. Ry.). At destination five tons wobks. 
were found to be short and only ten tons were 
delivered. The line being a Government line, the 
plaintiff company sued the Secretary of State for the 
value of the shortage. The learned Judge of Small 
Cause Court decreed the suit on the view taken in a 
Jiiimber of authorities, of which East Indian Raihcay 
Company v. Kishan Lai, Tirkha 2Ial (1) may be taken 
as an example, that “ loss ” means actual loss of 
goods by the railway company, and that where the 
plaintiff merely alleges short delivery, it lies on the 
railway company to give some evidence of loss before 
they can claim the protection of the risk-note. 

Gheldbhai v. The East Indian Railway Company (2) i 

is the leading case on the point. 

All these rulings were based on the old form of 
risk-note. The learned Government Advocate 
contends that they are inapplicable to the new form. 

The main provision protecting the railway from res- 
ponsibility for “ loss, destruction or deterioration 
of, or damage to, the said consignment ” is the same 
in both cases, but the exception has been replaced by 
two provisos, the language of which is materially 
different. The words “ wilful neglect ” have been 
replaced by the word “ misconduct ”. Under the old 
form the burden of proving “ wilful neglect ” was 
in all cases on the consignor, though it might of course 
be proved by circumstantial evidence. In the new 
form there are two provisos which run ^ follows r — 

“ Provided that in tiie following cases : — (a) Non- 
deliver\" of the whole of the said consignment, or of the whole 
a) f.L.B., 46 AH., 580. \2) (1921) I L.R.. 45 Bom.. 1301. 
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1926 of one or more packages forping part of the said eonsign- 
a Br..n.g TARy hieaTi, packed in accordance with the instructions laid down. 
OF State in. the Tariff or, where there are no such instructions, pro- 


tected otherwise than by paper or other packing readily 


V. 

13. P. 
G-lass 
WOBES. 



removable by hand, and fully addressed, where such non- 
delivery is not due to accidents to trains or to fire ; (b) pilfer- 
age from a package or packages forming part of the said' 
consignment properly packed as in (a), when such pilferage 
is pointed out to the servants of the Railway Administration, 
on or before delivery, — ^the Railway Administration shall he 
bound to disclose to the consignor how the consignment was 
dealt with throughout the time it was in its possession or 
control and, if necessary, to give evidence thereof before the 
consignor is called upon to prove misconduct, but, if misconduct 
on the part of the Railway Administration or its servants 
cannot be fairly inferred from such evidence, the burden of 
proving such misconduct shall lie upon the consignor.” 

The learned Government Advocate argues with 
much force that the word “ non-delivery ” has been 
deliberately inserted to make it clear that non-delivery 
is to be treated as a case of loss. If non-delivery is 
not equivalent to loss within the meaning of the 
agreement, such non-delivery cannot by itself in any 
case lay on the consignor the burden of proving mis- 
conduct. It would, therefore, be futile and mean- 
ingless to provide that where non-delivery is of the 
whole consignment, or of the whole of one or more 
packages, the railway company must show in detail 
how the consignment was dealt with before the burden 
of proving misconduct can be cast on the consignor. 
A proviso is in its nature an exception to what 
precedes, but if “ loss, destruction, deterioration or 
damage ” on the one hand and “ non-delivery ” on 
the other are two quite different things, then the so- 
called proviso is not a proviso at all and deals with 
matters outside the scope of the general rule. It is 
also significant that the words “ non-delivery of the 
whole of the Si|,id consignment or of the whole of one 


I 


■I 


ALLAHABAD SERIES. 


587 


VOL. XLVm.J 

or more packages forming part of the said consigu- 1926 
ment ” correspond to the words “ except for the loss sb.bbt*bt 
of a complete consignment or of one or more complete 
packages forming part of a consignment ” in the co^as. 
superseded form. H. V. 

The respondent's contention is that the railway is works. 
protected by the proviso in the event of non-delivery 
of the -whole consignment, but is not protected in the 
event of short delivery, unless the portion undelivered 
consists of a complete package or packages. This 
construction is contrary to the policy on which these 
lisk-notes have always l^esn framed. The policy under- 
lying them has always been to give complete protection 
for the loss of part of a consignment not consisting 
of an entire package or packages (possibly because such 
loss is especially difficult both to prevent and to detetit), 
but only partial protection against the loss of the 
entire consignment. The effect of the new form of 
agreement, in my opinion, is that the railway is liable 
for non-delivery of the entire consignment, or of one 
or more complete packages, if they fail to disclo.se in 
detail how they have dealt with the consignment, or if 
the effect of such disclosure gives rise to a presumption 
of misconduct, or if misconduct be otherwise proved, 
but is protected from liability for loss, including non- 
delivery, of part of a consignment not consisting of 
one or more complete packages. In this view the 
rulings relied on by the court below are no longer 
applicable and the suit must be dismissed. I accord- 
ingly allow the revision and dismiss the suit with 
costs. 

As this is a case of first impres-sion and the 
revision has been filed in order to obtain a decision as 
to the effect of the amendment of the risk-note, 1 direct 
that the parties bear their own costs in this Court. 


Application allowed. 
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MISCELLANEOUS CIVIL. 


Before Sir Grimwood Meurs, K^iigKt, Chief Justice, and 
Mr. Justice King. 

GOSHABST AND OTHEES (Applicants) v , PUEAN SINGH 

AND OTHERS (OPPOSITE PARTIES).* 

Civil Procedure Code, section 100— Second Appeal — Finding 
hosed on documentary evidence^ when assailable in 
second appeal and when not.^ 

If a finding of a court of first appeal is based upon the 
construction of instruments of title or of contracts or statates 
or any ether documents which may be the direct foundation 
of rights, the court’s view of the legal effect of such docu- 
ments is open ^to question by a court of second appeal. If, 
however, all that the lower appellate court is called upon to 
do is to consider the history of a case by collecting together 
and putting in their chronological order sale-deeds, mort- 
gages, leases etc., and all these documents are mere pieces 
of evidence involving no question of construction, then the 
inference which the court draws from those mere pieces of 
evidence is a fact which cannot be overset by the second 
appellate court. Midnapur Zemindary Co,, Ld. v Uma 
Char an Mandal (1) followed. 

The facts of this case sufiheientiy appear from the 
judgement of the Court. 

Dr. M. L, Agarwala, for the applicants. 

Babu Piari Lai Barter ji, for the opposite parties. 

Mears, G. J., and King, J This is a reference 
submitted to the High Court under rule 17 of the rules 
and orders relating to the Kumaon Division. This 
High Court is asked to give a ruling as to whether 
the Commissioner was right in upsetting the judge- 
ment and decree of the first appellate court on a point 
of fact by taking into consideration the evidence on the 
record on which the first appellate court had come to 
a contrary conclusion. The position is this We are 


i 


* Misceiianeo-as Case No. 183 of 1925. 
(1) 11923) 21 A.DX, 723. 
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Dot asked to say whether we prefer the judgement of 
the Commissioner or the judgement of the District goshaik 
Judge. What we are asked to do is to consider what 
was the matter in dispute between the parties, by what 
documents and evidence the case was proved, what 
were the documents and evidence which led the 
District Judge to the conclusion at -which he arrived 
and what were the documents and evidence which led 
the Coniinissioner to the conclusion that he arrived at, 
and was the Commissioner entitled to come to a con- 
tiary finding which in effect upset the District Judge 
on a finding of fact. It is necessary just to give an 
outline of the case so that the position may be under- 
stood. The plaintiffs claimed recovery of possession 
of a certain field and declaration of rights over another 
area of land. The point that really aro^ was this. 

What was the extent of the interest of the plaintiffs’ 
vendors in the land which they, the vendors, purported 
to convey in its entirety to the plaintiffs 1 The District 
Judge had to come to a conclusion as to the relation- 
ship which the hamlet called Kanwaldliurra bore to 
the neighbouring village of Baghar, and after reciting 
that the vendors to the plaintiffs were co-sharers of 
Kanwaldhurra and the defendants Nos. 1 — i were co- 
sharers of Baghar, he then goes into certain matters of 
history of the two villages, as he describes them, and 
he points out circumstances which show, on the one 
hand, that the villages are separated and on another 
view of the case that the hamlet was considered to be 
an appendage to the village. He then considers the 
bearing on the case of an important document which 
he d^ribes as the razinama of 1844 . From what he 
<5onsiders to be the true construction of that docu- 
ment, he infers that the villagers “ apparently agreed 
that Kanwaldhurra should be separated and there was 
in the razinama a reference to a sale or decree by which 
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the Kanwals of Kanwaldhnrra, from whom the 
plaintiffs derived title, had obtained 4 thoks.” Then 
the learned District Judge deals with a partition of 
1885, and he recites what was done at that partition 
and he infers from the documents before him that th^ 
khatas in suit were not sanjaitgaon of the whole- 
village of all the co-sharers. He thought that the 
entrv showed that the khatds and fields in suit still 
reruained, notwithstanding the razinama of 1844, the 
propertv of certain co-sharers and that the whole 
right, title and interest of these properties had not 
passed exclusively to the plaintiffs’ vendors. That 
was the conclusion which the learned District Judge 
drew from a construction of various documents, the 
most important one being the razinama of 1844. In 
the result he decided that the plaintiffs were only 
entitled to the extent of the shares which were laid 
down in 'phant and muntakhih. That was as regards 
one plot of land and he disallowed their claim for 
possession over plot 5497. Now the question which 
we have got to answer is, whether, when a matter 
of this kind comes up in appeal, the Commissioner is 
bound to accept the interpretation which the District 
Judge has put upon a particular document. Our 
answer to that question is that it must depend upon 
what is the nature of the document. If the District 
Jjdge gives what he considers to be the proper con- 
struction of instruments of title or of contracts or 
statutes or any other documents which may be the- 
direct foundation of rights, his view of the legal effect 
of such documents may undoubtedly be questioned 
before the Commissioner. If, however, all that he is 
called upon to do is to consider the history of a case by 
collecting together and putting in their chronological 
order sale-deeds, mortgages, leases, etc., and all these 
documents are mere pieces of evidence involving ne 
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question of construction, then the inference which the 
District Judge draws from those mere pieces of Goshm* 
evidence, is a fact which cannot be overset by the Com- 
liiissioner. The distinction is a somewhat fine one, 
and the case which is relied upon as an authority is 
that of Alidnapur Zamindary Company Ltd. v. Uma 
Charan Mandal (1). The test, therefore, in all these 
cases is, is the conclusion of fact, which in appeal a 
party seeks to get rid of by argument before the Com- 
missioner, a question of fact founded upon the eifect 
of a series of documents or of one document quite 
apart from any difficulties of construction, treating 
the doemnents as being narratives of events recorded 
in them? If they are merely narratives of events 
recorded in them, such as 12 documents produced to 
show that the ryots in a certain village were unable 
to sell their houses, and if the phraseology of the 
documents is such that they give rise to no difficulties 
of construction, those documents must be treated as 
part of the history of the case and a conclusion founded 
upon them cannot be made the subject of second appeal. 

If, however, the documents, which are transfers and 
are tendered to prove the rights of ryots to transfer 
their houses,, give rise in the very body of the docu- 
ments to questions of nicety of construction, then what- 
ever decision the District Judge may come to can be 
challenged in appeal before the Commissioner. That 
appears to be the principle underlying the Midnaimr 
Z.mihidary Company case. Applying that principle 
to this case we are of opinion that one has only to 
examine the method by which the District Judge 
approached the razinama of 1844 to prove that he was 
there endeavouring to ascertain what were the legal 
rights created. And similarly, when one examines the 
manner in which the Commissioner approached that 

tt) ilffia) 21 .A.LJ., 723. 
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1926 document; he was clearly endeavouring to give to it 
Goshaih what he regarded as its legal construction. He said : 
pdmn “ It does seem to me that the iqrarnama which 
Singh, evidences the transaction, does amount to an admis- 
sion that the Baghar people had given up all interests 
in the Simal tlioh and can hardly now claim part 
ownership in the sanjait land therein.” That con- 
struction may have been the right one or may have 
been the wrong one ; with that we have no concern. 
We are of opinion that in this particular case both the 
courts were required to consider instruments of title 
and documents which were the direct foundation of 
rights. That being so, we are of opinion that our 
answer to this reference must be that the Commissioner 
was right in holding that he was entitled to reverse the 
judgement and decree of the first appellate court by 
taking into consideration the evidence on the record on 
which the first appellate court had come to a contrary 
conclusion. 

Let this answer be returned to the Local Govern- 


ment. 


Reference answered. 


1926 

Affily 27. 


APPELLATE CIVIL. 

Before Mr. Justice Sulaiman and -Mr. Justice Banerji. 
lAPO SINGS AND OTHEES (PLAINTIFFS) V. NATHU 
SINGS AND OTHBES (Defendants).* 

Hindu law — Alienation of joint family propetty— Facts 
necessary to support alienation of joint ancestral properfy 
— Benefit to the estate ” — Sale of unprofitable pro- 
pe^rty and purchase in lieu thereof of property which was 
a paying investment. 

Tlioiigh it is impossible to give a precise definition of 
wbat is sncb "" benefit to tbe estate ” as will snpport a 
sale of joint ancestral property, the term may be held to 
apply to such a transaction as the sale of inconveniently 

* First Appeal No. 495 of 1922, from a decree of Eama Das, Subordinate 
Judge of Saharanpnr, dated tbe 23rd of September, 1922, 
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situated, incumbered and unprofitable property and the pur- 
chase in its stead of other property which was undeniably a 
sound investment. 

Hunooman Persaud Pandey v. Bahooee Munraj Koon- 
waree (1), Indar Kmr v. Lalta Prasad (2), Palaniappa Chetty 
V. Sreemath Devasikamony Pandara Sannadhi (3), Sadhu 
Saran- Prasad v. Brahmdeo Prasad (4), Tula Ra^n v. Tulshi 
Ram (5) and Lai Bahadur Lai v. Kamleshar Natii (6;, 
referred to. 

The facts of this case were as follows : — 

One Phul Singh, who, with his two sons Nathu 
Singh and Arjun Singh, constituted a joint Hindu 
family purchased certain property under a sale-deed 
dated the 8th of April, 1897, for a sum of E,s. 4,000. 
Out of this sum, Es. 700 remained unpaid, and in 
lieu of it a bond was executed by Phul Singh on 
the same date, carrying compound interest at the 
rate of ten aimas per cent, per mensem. On the 9th of 
July, 1908, Phul Singh executed a mortgage bond in 
lieu of this document for a sum of Es. 2,450, being 
the amount due on the previous bond. After Phul 
Singh’s death, his sons Nathu Singh and Arjun 
Singh, the fathers of the plaintiffs, executed a hypo- 
thecation bond, dated the 15th of June, 1912, in order 
to raise Es. 500 to pay off interest due on the previous 
mortgage, and some cash. On the 16th of October, 
1^12, the sale-deed in dispute in this case was exe- 
cuted by Nathu Singh and Arjun Singh, Nathu Singh 
acting also as the guardian of his minor son, Jado 
Singh, plaintiff No. 1. The sale consideration was 
Es. 6,650, out of which Es. 2,600 were left wjth the 
vendees for payment of the two previous mortgages; 
Es. 3,530 was stated to be required for the main- 
tenance of the minor and for other expenses; and 
Es. 520 as earnest money, etc. 

(1) (1866) 6 M.I.A., 393 (423). ' (3) (1882) I.L.E., 4 All., 532 (543). 

(3) (1917) I.L.B., 40 Mad., 709. (4) (1921) 61 Indian Cases, 20. 

(5) 0920) I.L.E., 42 All., 559. (6) (3925) I.L.E., 48 All., 183. 
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It wRs in evidence that at the time when this sale 
took place Nathu Singh and Arjun Singh were actually 
negotiating for the purchase of zamindari property in 
their residential village in which they were then mere 
tenants. Within seven months of the registration of 
the sale-deed, Nathu Singh and Arjun Singh actually 
purchased property in their residential village for a 
sum of Rs. 3,000. 

The new purchase was an obviously gooii invest- 
ment, having doubled in value in the course of about 
ten years. Some ten years after the sale above 
referred to, the minor sons of Nathu Singh and Arjun 
Singh brought the present suit to have it set aside on 
the grounds usual in such cases. The trial court 
found that the transaction was for necessity and for 
the benefit of the family and had resulted in consider- 
able advantage to it. It also found that the whole 
of the consideration had been paid. It accordingly 
•dismissed the suit. 

The plaintiffs appealed. 

Munshi Shiva Prasad Sinha (for Dr. Kailas Nath 
Katju), for the appellants. 

Dr. Surendra Nath Sen and Mr. B. Malih, for the 
respondents. • 

The judgement of the Court (Sulaiman and 
Banerji, JJ.), after stating the facts and the Court’s 
agreement with the finding as to payment of consi- 
deration arrived at by the court below, thus conti- 
nued : 

The main argument before us is that even assum- 
ing that Rs. 2,600 were for a valid consideration for 
the alienation, there was no justification to raise a 


Nathu 

Singh. 
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further sum in order to purchase fresli property, as is 
alleged by the defendants. That about Es. :h000 oat jado 
of the sale consideration were utilized towards pur- 
chasing this fresh property, is fully established by the 
o.”al evidence and the circumstances of the case. The 
learned Subordinate Judge has believed this story and 
we have no liesitation in agreeing with his view. In 
fact this point has not been pressed befoi’e us verv 
seriously. 

What has been strongly urged is that there was 
under the Hindu law no justification for the fathers 
of the present plaintiffs to raise money by transferring 
joint property in order to purchase fre.sh property. 

The contention is that such a course amounted to a 
mere speculation, which was w'holly unauthorized. 

Before we go into the question of law it is necessary 
to state the circumstances under which the fresh pro- 
perty was acquired. 

The plaintiffs’ fathers were mere tenants in village 
Asanwali, and it is only natural to suppose that they 
must have been yery anxious to become zamindars in 
that village. They had acquired property in 1897 in 
village Salempur, some two miles from their village, 
where they had some cultivation. On this property 
there were mortgage debts carrying interest at 7^ per 
cent., compounded every year, the amount having accu- 
mulated to about Es. 2,600. For a long number of 
years they had been unable to pay off this amount and 
discharge the debt and there seemed to be no prospect 
of their being able to do so in any way other than 
by transferring a part of it. ' The learned Subordi- 
nate Judge has found that the creditors were pressing 
for the pajment of this money. In fact the last 
hypothecation bond was executed in order to pay off 
some interest on the previous one. A demand for 
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further payment of interest was therefore not at all 
improbable. The Government revenue shown against 
this property in the sale-deed of 1912 was less than 
that shown in 1897; this suggests that the property 
might have deteriorated in quality. The learned Sub- 
ordinate Judge has found that although the plaintifis’ 
fathers were good managers and it might be assumed 
that they were doing their best, they found it di^iicult 
to cultivate lands situated not in their residential 
village but in a village some two miles off. He has 
further found that it was foresight and prudence on 
their part to sell the property distantly situated and 
purchase property in lieu of it nearer home where 
cultivation could be managed by them at a smaller 
cost. This was doubly so when the result would be to 
free themselves from the anxiety of the old debt 
bearing compound interest which would otherwise go 
on swelling. He was further satisfied on the oral evid- 
ence that the property in Asanwali was the better of 
the two, both in respect of the quantity of the yield 
and its price. He has therefore come to the conclusion 
that the transaction was prudent and beneficial from 
every point of view. We agree with this -view fully. 
He has further pointed out that as a matter of fact this 
transaction has proved very beneficial and has resulted 
in considerable advantage to the family. The pro- 
perty which they purchased for Rs. 3,000 on the 5th 
of July, 1913, is now worth about Rs. 6,000 and has 
thus appreciated considerably in value. The plain- 
tiffs along with their fathers are admittedly in posses- 
sion and in enjoyment of it and they wish to retain it. 
At the same time they desire that the sale-deed, by 
means of which money was raised to acquire the pro- 
perty now in their enjoyment, should be set aside so 
that they may get back the other property also. As 
we are agreeing with the view of the learned 
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Subordinate Judge on the facts, we do not think it 
necessary to discuss all the oral evidence in detail and 
we content ourselves with stating that we accept these 
findings as fully justified by the evidence. 

It has, however, been very strongly contended on 
behalf of the plaintiffs that even assuming all these 
findings, the ■whole transaction cannot be upheld 
because the plaintiffs’ fathers had no authority to 
transfer joint property in order to raise money to pur- 
chase fresh property, and it is urged that under no cir- 
cumstances can a sale of a joint property in order to 
acquire fresh property be justified, as it can never be 
a case of legal necessity. As to the question whether 
it might not be a transaction for the benefit of the 
family, the argument that has been pressed before us 
is that in view of the pronouncements of their Lord- 
ships of the Privy Council in the case of Palaniaffa 
Chetty V. Sreemath DevastJcamony Pandara Sannadhi 
(1), there can be no benefit to the family unless it 
amounts to a preservation or protection of the family | 
property. 

As early as 1856 their Lordships of the Privy 
Council in the leading case of Hunooman Persaud 
Panday v. Bahooee Munraj Koonwaree (2) laid down 
the law as follows : — 

“ The power of the manager for an infant heir to charge 
an estate not his own, is, under the Hindu law, a limited and 
qualified power. It can only be exercised rightly in a case of 
need, or for the benefit of the estate. But where, in the 
^particular instance, the charge is one that a prudent owner 
would make, in order to benefit the estate, the bona fide lender 
is not affected by the precedent mismanagement of the estate. 
The actual pressure on the estate, the danger to be averted, 
or the benefit to be conferred upon it, in the particular 
instance, is the thing to be regarded.” 
a) {1917} r.L.R., 40 Mad., 709. (2) (1856) 6 Moo. I.A., 398 (423). 
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It is quite clear that the benefit to be conferred 
upon the estate was something distinct from mere need 
or tlie pressure upon it. At least this was the view 
which was accepted by this Court in several cases. 
We may only refer to the case of Indar Kuar y- Lalta 
Prasad (1). Mahmood, J., pointed out that there was 
a distinction between litigation undertaken to protect 
the property and litigation the object of which was to 
obtain a possible benefit for the estate, and then re- 
marked : — 

“ As a general rule, the former class of litigation would 
no doubt amount to legal necessity; and -in regard to the 
latter class of litigation it may be laid down that, if such 
litigation ends in actual benefit to the estate, any alienation 
which may have been necessary for prosecuting the litigation 
would be valid and binding upon the reversioner, on the 
analogy of the maxim — he who enjoys the benefit ought to 
bear the burden also.” 

Since then this Court has accepted the view that 
a transfer of joint property by the manager can be 
justified if it is not a mere speculation but results in 
actual benefit to the estate. The jother members of the 
family cannot retain the benefit and at the same time 
repudiate the transaction by means of which the benefit 
has been acquired. 

We do not think that their Lordships of the Privy 
Council in the case of Palania'p'pa Chetty v. Sreemath 
Devasikamony Pandara (2), meant to depart from the 
view' expressed in Hunooman Per sand’s case. All 
that their Lordships remarked was that in the reported 
cases no indication was found as to what is the precise 
nature of the things to be included under the descrip- 
tion “benefit to the estate.” Their Lordships then 
observed : — 

“ It is impossible, their Lordships think, to give a precise 
definition of it applicable to all cases and they do not attempt 
a) (1882) I.L.E., 4 AD., 632 (534). (2) (1917) I.L.E., 40 Mad., 709. 
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to do so. The preservation, however, of the estate from 
extinction, the defence against hostile litigation affecting it, 
the protection of it or portions from injury or deterioration by Sinuh 
inundation, these and such like things would obviously be ,x,j‘ho 
benefits. The difficulty is to draw the line as to what are, in S:^fcH. 
this connection, to be taken as benefits and what not.” 

The case before their Lordsliips tvas one in which 
a shebait of temple property had granted a lease in 
perpetuity “ .solely for the purpose of getting capital 
to embark on the money-lending business.” Their 
-Lordships held that that could net be considered a 
benefit to the estate. Their Lordships, however, 
further proceeded to consider whether on facts the 
transaction was in reality beneficial and came to the 
conclusion that it was not. 

When their Lordships themselves remarked that 
it was impossible to give a precise definition of “benefit 
to the estate ” applicable to all cases and that they 
did not attempt to do so, it is difficult to accept the 
contention of the learned vakil for the plaintifis that 
by implication their Lordships meant to confine the 
scope of the word “ benefit ” to the cases mentioned 
by their Lordships as coming ohmonslij under that 
head. Every case has to depend on its particular 
circumstances and facts. It is impossible to hold that 
in view of the remark of their Lordships the view of 
this Court has been altered so as to make it impossible 
for the manager of the joint Hindu family to transfer 
property in order to acquire another property in lien 
of it. If such were the view, exchanges would be- 
absolutely prohibited and managers would find it im- 
possible to get rid of properties small in extent, 
distantly situated and difficult to manage, in order to 
acquire property more beneficial and useful. The 
case decided by their Lordships of the Privy Council 
has been a subject of consideration by the Patna High- 
Court in at least two cases which have been brought 
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to our notice, and tlie view of the Patna Judges 
too certainly is that this case does not overrule the previous 
c. decision. We may here refer to Sadhu Saran Prasad 
^f'C-hmdeo Prasad (1) and Kaliha N and Singh v. 
Shiva Nandan Singh (2). 

In the case of I vJLa Pam v.. TnLshi/ Pam it was 
held that where joint family property had been mort- 
gaged to obtain a loan on the representation that the 
money was required for the purpose of purchasing 
certain zamindari property and the purchase was not 
in fact an unprofitable or improvident transaction but 
proved beneficial to the family, the debt was incurred 
for the benefit of the family and was binding on all 
the members thereof. This was in accordance with 
the previous view held by this Court. Later on came 
the case of Bhagwan Das Naik v. Mahadeo Prasad Pal 
(4). At page 393 the learned Judges referred to the 
case decided by Mahmood, J., already quoted by us, 
and remarked that the mere borrowing of money to 
pursue litigation, the object of which was to obtain a 
■possible benefit for the estate was held not to be 
justified under the doctrine of “ legal necessity ” as 
known to the Hindu law, though possibly if the litiga- 
tion resulted in benefit to the estate, m debt would be 
binding in accordance with the principle of equity em- 
bodied in the maxim quoted. The learned Judges then 
referred to the case of their Lordships of the Privy 
Council and stated that there was nothing in the 
remarks in that case to encourage the notion that an 
adventure in the shape of a speculative suit which 
might possibly bring profit to the estate could possibly 
be regarded as a “ benefit to the state ” or a “ legal 
necessity. ’ ’ ' We agree with this view. It was further 
remarked that “ the observations of their Lordships 

a) (1921) 61 Indian Ca^s 20 (2) (1921) 63 Indian Cases, 625. 

(3) (1920) I. L. E., 42 All., 559. 

(4) (1923) 1. L. E.. 45 All., 890, 
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rather import that any act for which the character of i926 
“ legal necessity ” or “ benefit to the estate ” can be j]do 
claimed, must necessarily be a defensive act, some- 
thing undertaken for the protection of the estate 

I , . . . Singh, 

already in possession, not an act done with, the purpose 
of bringing fresh property into possession, and which 
may or may not he successful under the chances attend- 
ing upon litigation.'’'' It is obvious that the transfer 
of family property in order to enable the members to 
embark upon litigation in the hope of acquiring pro- 
perty on the success of uncertain litigation cannot 
amount to Justification. The learned Judges had 
before them the case of a manager who had made four 
mortgages and spent the borrowed sums in support of a 
futile claim for mutation, which ultimately fell, the 
mortgagee knowing that th^ sums had been borrowed 
for the purpose of^that litigation. That case there- 
fore has no resemblance to the case before us. In the 
same way the case of Shankar Sahai v. Bechu Ram (1), 
which was a case where family property was trans- 
ferred in order to acquire necessary funds to pre-empt 
other property, is not directly applicable. On the 
other hand, the case of Jagmohan Agrahri v. Prag 
Ahir (2), decided by a Bench to which Lindsay, J., 
who had decided the case in Bhagwan Das Naik v. 
Mahadeo Prasad Pal (3) was a party, goes further 
than even the present case, for there the disposal of 
ancestral property by a Hindu father which was incon- 
veniently situated and was not sufficiently profitable, 
was upheld, though the sale consideration was applied 
not for the purchase of fresh property but for the 
extension of the family business, which though not of a 
speculative nature subsequently failed. On the 
strength of these authorities we are therefore unable 

U) 0925) 47 AE., (3) (1936) I.D.B., 47 All., 463. 

(3) (1938) I.L.E.. 45 AIL, 890. 

51 
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to hold that in no case can a transfer of joint property 
made in order to acquire another property in its place 
be justified. In this particular case we have already 
referred to various circumstances showing the fore- 
sight and prudence of the managers. We might here 
point out one more important circumstance. At the 
time of the sale-deed the only male members of the 
family were Nathu Singh and Arjun Singh and Nathu 
Singh’s minor child Jado Singh. The adult members 
were the only persons who could judge of the prudence 
and prospective benefits of the transaction that they 
were entering into. Nathu Singh not only acted as the 
manager of the family but also as the guardian of the 
minor son. These people were in the best position to 
judge whether the transaction was prudent and bene- 
ficial or not. That their judgement was not wrong 
has been demonstrated by the enormous increase in tlie 
ralue of the property and the actual benefit which has 
accrued. The plaintiffs have derived full benefit from 
it and are determined to retain the property. Under 
these circumstances it seems to us impossible to allov 
them to get rid of the sale-deed by means of which they 
were provided with the means by which the unencum- 
bered property which they are retaining was acquired. 
We have already remarked that a good portion of the 
amount was utilized for payment of antecedent debts 
which cannot possibly be avoided by the plaintiffs. 
Even if any small sum of money out of the large sale ' . 
consideration had not been required for any legal . 
necessity and was not utilized towards the acquisition 
of this other property, the sale could not be avoided , 
unless it were shown that the money was not at all paid 
to the plaintiffs’ fathers and that the consideration 
which was actually paid was not equal to the real value 
of the property. We might in this connection quote 
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the recent Full Bench case of Lai Bahadur Lai v, 
Kamleshar Nath (1). 

Having regard to all these circumstances we are of 
opinion that this appeal must be dismissed. We ac- 
cordingly dismiss it with costs. 

A ppeal dismissed . 


REVISIONAL CEIMINAL. 

Before Mr. Justice Sulahnan. 

EMPEROE MAHTAB EAI and another/" 

Act No. XLV of 1860 (Indian Penal Code), section 251 — 
Tendering to a hank for exchange corns which had been 
used as ornaments and from, which the solder had been 
imperfectly removed and coins which had been reduced 
in weight otherwise than by legitimate wear — Know- 
ledge of tenderers . 

Two persons, who carried on a business as dealers in 
coins at Delhi, came to Moradabad on the 24th of May, 1925, 
(on. which date, being a Sunday, the Bank was closed) and 
obtained an introduction to the cashier of the local branch 
of the Imperial Bank. They had with them a large number 
of coins, and they offered to the cashier a commission of 
3 per cent, if he would change them. On further examina- 
tion of these coins at the Bank the next day, the Bank 
oflSckIs seniifor the police and the two dealers were arrested. 
The coins w^Mch they had brought were sent for examination 
to the Calcutta Mint. The report of the Mint expert, which 
was duly proTed at the trial, shov.’ed that a considerable 
number of the coins tendered were old and worn coins which 
had been used at one time as ornaments and from which the* 
solder had only been partially removed in order to keep up 
their weight, whilst many more were coins of r^nt date which 
were not much worn but had been carefully subjected to a 
process of clipping or filing so as to reduce their weight to the 
lowest limit of wastage allowable under the law. 

* Criminal Revision No. 600 of 1S5, from an order of H. Beatty, 
Sessions Judge of Moradabad. 

(1) (1925) IJj.B., 48 AIL, 188. 
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1925 Held that the persons who had tried to get these coins 

Bmpebor changed were rightly convicted under section 251 of the 
Indian Penal Code. 

This was an application in revision against an 
order of the Sessions Judge of Moradabad. The 
facts of the case are fully stated in the judgement 
of the Court. 

Sir C. Ross Alston and Mr. A. P. Dube, for the 
applicants. 

The Assistant Government Advocate (Dr. M. 
WaliullaK), for the Crown. 

SuLAiMAN, J. — This is a criminal revision from 
a conviction under section 251 of the Indian Penal 
Code. It appears that on the 24th of May, 1925, the 
two accused, Mahtab Eai and Ram Sarup, arrived at 
Moradabad and through the help of a broker Ram 
Krishan were introduced to Rang Bihari Lai, the 
cashier of the Moradabad Branch of the Imperial 
Banli:. They showed him some samples of defaced 
coins and requested him to cash next day when the 
Bank would open. Rang Bihari Lai wae reluctant 
to accept those coins and said that he would consult 
other clerks of the Banlv before giving his final 
opinion. The accused left some coins 4Sy way of 
sample with Rang Bihari Lai and promised to return 
at about 3 p.m. in the afternoon. Rang Bihari Lai 
approached another officer of the Bank named Manohar 
Lai, who came to the conclusion that the coins could 
not be taken by the Bank. The police were informed 
and some police officers came and concealed them- 
selves in the house of Rang Bihari Lai and lay in 
wait for the arrival of the accused. At about the 
appointed time the accused arrived with bags full of 
coins about Rs. 2,000 in face value. Rang Bihari 
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Lai after examining the coins expressed his willing- 
ness to accept about 300 one rupee pieces and 100 emimob 
eight anna pieces and offered to pay only Rs. 260. .^uhtab 
W hile the coins were lying before them and were 
being counted, the police officers came out and arrested 
the accused and took possession of all the coins. An 
Inspector was sent to Delhi, the place of residence of 
the accused, and on a search of their house, a large 
number of implements, e.g., 10 files, 4 shears, 36 
chisels and 3 hammers, and a tin case containing 
clippings and some filings were found inside an iron 
safe along with a large quantity of defaced coins- 

The accused did not deny their possession of these 
coins, which were sent to an officer of the Calcutta 
Mint for an examination and report. Mr. Hart, an 
officer employed at the Calcutta Mint, was examined 
as a witness to prove his report. According to his 
classification the coins were of three main samples. 

Sample No. 1 were coins where no drastic attempt * 
had been made to remove solder owing to the consi- 
derable wearage of the coins. These coins however 
were such as could have been received by Government 
at a reduced valuation. Sample No. 2 were coins 
which had not worn much but on which cutting had 
been done intentionally, which the expert thought 
amounted to a fraudulent treatment. Sample No. 3 
were coins where the cutting and clipping had been 
practised to an extreme limit. These coins showed 
little or no wearage and were of recent dates. The 
weights of these coins however were remarkably close 
to the extreme limit of wearage prescribed, from 
which fact the expert presumed that scales must have 
been used in achieving this result. 

The courts below have examined the coins and 
agree with the report of the expert that these coins 
are sucli as had been dishonestly and fraudulently 
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operated upon within the meaning of section 247 and 
that the accused persons were knowingly in possession 
of the same and had attempted to induce Eang Bihari 
Lai to receive the same and were accordingly guilty of 
the offence under section 251 of the Indian Penal 
Code. 

Three main points have been urged before me. 

The first is that as a matter of fact these coins 
have lost in weight owing to wearage and have not 
been actually defaced and are not coins which .have 
been fraudulently or dishonestly operated upon. 

The second is that the accused were in possession 
of these coins, which were in the form of ornaments, 
honestly and in the course of their ordinary business 
and did not knowingly possess them as dishonestly or 
fraudulently defaced coins within the meaning of 
section 251 of the Indian Penal Code. 

The third is that no offence under section 251 was 
committed inasmuch as the coins had been transformed 
into ornaments and any clipping or cutting that was- 
done was performed on ornaments as such and not on 
coins. 

As regards the question of fact I must in revision 
accept the findings of the courts below based on 
expert evidence that a large number of the cojns found 
in the possession of the accused had been defaced and 
had lost in weight not due to wearage but because of 
cutting and clipping. 

In order further to satisfy myself I have exa- 
mined a large number of these coins and there is no 
doubt in my mind also that a number of these coins 
have been clipped and cut even at places where there 
was no soldering. Many of these coins show edges 
where portions have been cut away in straight lines 
as if they have been filed away. The cireumstanes 
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ibat the weights of all the coins in sample No. 3 are 
remarkably close to the extreme limit of wearage pres- Ein-EEOB 
cribed, does show that their weights were reduced mamab 
deliberately to that extent after careful weighing. 

As to whether the accused were in possession of 
these coins knowing that they were so defaced, the 
view of the courts below is supported by all the cir- 
cumstances of the case. The conduct of the accused 
themselves fully bears out the conclusion. In the 
first place they admit that they carrj" on the business 
of collecting such coins and ultimately change them 
at the various offices of the Imperial Banlc. Under 
these circumstances it is only natural to suppose that 
they would take care to examine the coins which they 
receive and would make sure that they are such as 
can be exchanged at the Bank. Then again there is 
the fact that they suddenly arrived at Moradabad on 
a holiday and the first thing they did was to obtain 
an introduction to the cashier and to offer him a com- 
mission of 3 per cent, in ease he accepted the coins. 

If they were carrying on their business in a straight- 
forward and honest way. one would have expected 
them to visit Moradabad on a day when the Bank was 
open and to go straight to the Bank and tender the 
coins. The tortuous way adopted by them provided 
ample nmterial for the courts below to infer that they 
were not dealing in this matter honestly. Further- 
more, the very appearance of the coins is such as 
would make any one who was in possession of them 
know that they had been cut, clipped or filed inten- 
tionally. 

The third point is that no offenc» is committed 
when a coin, which has ceased to be used as money and 
which has been transformed into an ornament, has 
been defaced. It is not disputed that the word 
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■1925 “ deface,” as defined in section 2(a) of Act III of 

ewpeeob 1906, includes clipping, filing, stamping or such other- 
maotab alteration of the surface or shape of a coin as is- 
readily distinguishable from the effects of reasonable 
wear. As to fraud or dishonesty, the contention is 
that the intention of the legislature, in making the' 
possession of such a coin or the intention to deliver it 
an offence, is to punish persons who have defaced coins- 
which are capable of being used as money- The argu- 
ment is that if a coin has been transformed into an 
ornament, then no offence is committed if that orna- 
ment is further cut away or clipped. This argument 
is sought to be supported by rules Nos. 65 to 69 of the* 
Eesource Manual, under which provision has been • 
made for accepting defaced coins, provided that they 
have not lost in weight below a certain prescribed 
minimum. Great stress is laid on rule 69 which 
provides that when a silver coin which has been 
fraudulently defaced is tendered to any person men- 
tioned in article 67, such person shall cut or break 
the coin and return the cut coin to the tenderer, who- 
shall bear the loss caused by such cutting or breaking. 

It is, therefore, argued that the only penalty to which 
a person is subject is that he has to bear the loss- 
caused by a fraudulent defacing of a coin. But any 
rule prescribed by Government under which Bank 
officers are directed to accept or return defaced coins- 
can in no way take away the effect of the provisions 
-I,. . of sections in the Indian Penal Code. It is impossible 
to construe a section of the Indian Penal Code in the- 
light of the provisions of the rules in the Resource 
Manual. These rules do not deal -with any criminal 
liability which is provided for in the Indian Penal’ 
Code. They contain provisions under which, if the- 
conditions required by the rules are fulfilled, coins cair 
be exchanged. 
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I have, therefore, to consider whether the inten- 
tion of the legislature is that possession of only such Empeboe 
coins as have not been already altered or transformed mahtab 

V K-ai 

is prohibited under section 251. Section 230 defines 
a Queen’s coin and expressly states that the metal 
which has been so stamped and issued shall continue 
to be the Queen’s coin for the purposes of that Chap- 
ter, notwithstanding that it may hate ceased to be 
used as money- Now a coin may have ceased to be 
used as money in various ways. It may, for instance, 
be a coin which has been superseded, or it may pass 
into territories of some independent chief where it is 
not accepted as legal tender, or it may be that it has 
been defaced so badly that no one would accept it as a 
current coin. But it may still, within the meaning of 
section 230, be deemed to be a Queen’s coin even 
though it has ceased to be used as money. Further- 
more, the mere fact that a coin is being used as an 
ornament by soldering a ring to it does not transform 
it absolutely into a new article. By removal of that 
ring the coin in a defaced form will re-appear and 
may be capable of being accepted by ignorant 
villagers. The rules in the Resource Manual them- 
selves require that a person who wants to have these 
defaced coins exchanged must at his own cost remove 
the solder and then tender the coins. The rules speak 
of a silver coin which has been defaced. It is obvious, 
therefore, that when these coins are tendered to a 
Bank they are not tendered as ornaments or other . 
articles into which coins have been transformed, but 
are tendered as coins which have been defaced. If 
therefore an accused person clips and cuts away a coin 
and makes up the deficient weight by solder, with the 
intention of subsequently delivering it to a Bank, he 
would certainly be guilty of fraudulently defacing a 
coin even though on previous occasion the coin had 
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been used as a wearing ornament. It is contended on 
empeeoe bebalf of the accused that there was really no fraud 
in their mind and that they did not intend to commit 
any fraud on the Bank. It is said- that the amount 
of money to be paid to them would be according to the 
reduced weight of the coins and that if they cut away 
a greater portion they would receive a smaller amount, 
and in case they reduced the weight beyond the limit 
prescribed they would themselves have to bear the loss. 
This argument loses sight of the fact that coins which 
have been used as ornaments are purchased cheap in 
the market and then the person who cuts away a 
portion of them retains in his possession a part of the 
silver so cut away and yet gets price for the remainder 
from the Bank by adding solder to bring the weight 
up to the required figure. The whole transaction 
therefore is a very profitable one, because they were 
able to procure these coins at a very cheap price and 
have also substituted solder for silver. The word 
“ dishonestly ” which occurs in section 247 has been 
defined in section 24 as follows : — “ Whoever does 
anything with the intention of causing wrongful gain 
to one person or wrongful loss to another person is 
said to do that thing dishonestly.” Now the Banks 
are not authorized to accept coins which have been 
fraudulently defaced. If, therefore, a person inten- 
' tionally defaces a coin and conceals this fact from the 
,Bank in order to persuade the Bank to accept the 
coin, he has the intention of causing wrongful gain 
to himself, even though the Bank may not be put to a 
wrongful loss inasmuch as it has to pay price accord- 
ing to the present weight of the coin. But there 
would be a wrongful loss to the Bank if some silver 
has been taken away by cutting, clipping or filing 
and the weight is brought up to the required minimum 
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by soldering. In my opinion, therefore, it is impos- 
sible to hold that the conviction of the accused persons 
under section 251 of the Indian Penal Code was in 
any way illegal or improper. 

A 'ppUcation dismissed. 
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Before Sir Grimicood Knight^ Chief Jmtice, and 

Mr. Juifice Lindsay. 

GOKUL KALWAE fDEFENDAXx) r. CHANDAE SEEHAE 
AND OTHERS (PLAINTIFFS) AND MAHADEO IvALWAPi 
(Defendant).* 

Act No. IV of 1SS2 (Transfer of Property Act), section 83 — 
Invalid deposit — Deposit m-ade ichen one of the mort- 
gagees is a minor and not represented by a guardian ad 
litem — Mesne profits — Mortgage redeemahle oMy in 
fallow season — PreliminaTy and final decrees — Appeal. 

Held that a deposit of mortgage money purporting to be 
made under section 83 of the Transfer of Property Act, 1882, 
is not a valid deposit if at the time it is made one of the 
mortgagees, being a minor, is not represented by a properly 
constituted guardian ad litem. Kanmi Mai v. Indarpal 
Singh (1), followed. 

Held also that in the case of a iisufroctiiary mortgage 
redeemable during the fallow season it is for the mortgagor 
to do everything that is necessary to enable the mortgagee to 
vacate possession during that particular season. If this 
is not done, the mortgagee is entitled to remain in nossession 
until the next fallow season, and. being thus lawfully in pos- 
session, is not liable for mesne profits. 

Held further that where, pending an appeal from the 
preliminary decree in a mortgage suit, a final decree is passed 
and an appeal fpom that decree is dismissed for want of 
prosecution, it is still of^n to the Court to proceed with the 
appeal against the preliminary decree. Kankaiya La! 
V. Tirbeni Sahai (2), followed. 

* First Appeal No. 460 of 1922, from a ^©cree of Charn Beb Bancrji, 
•Stibordmate Jadge of Gorakbpiir, the 6tli of October, 1922. . 

,C1) a^522) I.Ii.B., '45 AIL, 273. (2) ri.0141I.Li.E.„ ■30 AIL, 632, 
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. The facts of this case are fully stated in the 
judgement of the Court. 

Munshi Shiva Prasad Sinha, for the appellant. 

Mr. B- E. O’ Conor and Mr. Sankar Saran, for 
the respondents. 

Hears, C. J. and Linds.ay, J. — This appeal is. 
directed against a preliminary decree passed in the- 
court of the Subordinate Judge of Gorakhpur in a. 
suit for redemption. The plaint is dated the 15th of 
September, 1916, and the suit was suit No. 7 of 1917. 
It seems that the suit was dismissed originally in the' 
court of first instance. There was an appeal to this 
Court and the case was sent back for disposal on the 
merits, and finally the Subordinate Judge gave judge- 
ment on the 5th of October, 1922, allowing redemp- 
tion. 

In framing their suit for redemption the plain- 
tiffs mortgagors asked for mesne profits for two- 
periods : 

(1) from the date of a certain deposit which they 
had made in court under section 83 of the Transfer- 
of Property Act till the date of the suit ; and 

(2) from the date of the suit till the date of 
delivery of possession. 

The Subordinate Judge was of opinion that the 
plaintiffs were not entitled to mesne profits for the- 
first period and he based his decision on the ground 
that the deposit which the plaintiffs had made was 
not a proper deposit. At the time that deposit was 
made one of the mortgagees was a minor, and when 
the plaintiffs lodged the money in court there was no 
properly constituted guardian ad litem of this mort- 
gagee defendant. The learned Subordinate Judge, 
therefore, held that this was not a good deposit so' 
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as to stop the running of interest and he relied 

for his decision upon a judgement of this Court gokot. 
in Kannu Mai v. Indarpal Singh (1). That case 
afterwards came up before a Bench in Letters Patent 
(2), in which the law was affirmed as followed by the 
learned Subordinate Judge. It must be taken, there- 
fore, that there was, before the date on which the suit 
w’as brought, no valid deposit of the mortgage money 
under section 83 of the Transfer of Property Act. 

We are, however, unable to understand why 
after coming to this finding, the learned Subordinate 
Judge allowed mesne profits to the plaintifis from the 
date of the suit till the date of delivery of possession. 

The judgement of the Subordinate Judge was 
delivered on the 5th of October, 1922, and by the 
decree, which was prepared on the 13th of October, 

1922, the defendants mortgagees were ordered to- 
vacate possession in favour of the plaintiffs on or before 
the 5th of March, 1923. As a matter of fact, the 
plaintifis got possession either on the 26th or 28th 
of October, 1922. The question is whether the Sub- 
ordinate Judge was justified, in this preliminary 
decree, in giving a direction that the plaintifis should 
receive mesne profits from the date of the suit till the 
date of delivery of possession. If the defendants 
mortgagees could not be said to have had wrongful 
possession during this latter period, they were 
certainly not liable to pay mesne profits to the plain- 
tifis. 

This question, as to whether the defendants were 
in wrongful possession or not, must be determined on 

the terms of the mortgage in their favour. It is clear 

that this mortgage was one of those poss6sso^ mort- 
gages in which the defendants were only liable to 

surrender possession if everything was done by the 
(I) (1921) I.L.R., 44 All., 103. (2) (1922) I.L.R., 45 All., 273. 
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mortgagors to discharge the mortgage debt by Jeth 
Sudi Puranmashi. In a mortgage of this kind the 
mortgagee can only be called upon to vacate possession 
in favour of the mortgagors if all steps necessary to 
redemption have been taken so as to enable the mort- 
gagee to vacate possession in the fallow season of Jeth. 
It follows, therefore, that if in one particular year the 
mortgagors fail to take all the necessary steps to obtain 
redemption in the fallow season, the mortgagee is 
entitled, under the terms of the mortgage, to remain 
in possession till the fallow season of the following 
year, and it could not, therefore, be said that where 
the plaintiffs have made default in taking proceedings 
for redemption in one year the mortgagee is, for the 
year which follows, in wrongful possession. On the 
contrary, he is in possession in strict accordance with 
the terms of the mortgage contract. 

x\nd so in the present case we are unable to see 
how it can be said that these mortgagees were in 
wrongful possession from the date of the suit up till 
the date of delivery of possession. Before the suit 
was brought no proper and effective steps had been 
taken by the mortgagors to oboain redemption in the 
fallow season of Jeth. We are, therefore, of opinion 
that the direction in the preliminary decree, awarding 
mesne profits from the date of the suit till the date of 
delivery of possession,, was erroneous. 

It now appears that, since the passing of this 
preliminary decree in the court below and since the 
date of the filing of this appeal (No. 450 of 1922) a 
final decree was prepared in the court of the Subordi- 
nate Judge of Goralipur. This was, drawn up on the 
28th of April, 1924. The Subordinate Judge by that 
final decree awarded a sum of Es. 8,000 odd by way of 
mesne profits to the plaintiffs. Against this final 
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decree the present defendant appellant, Gokul 
Kalwar, filed a First Appeal, No. 103 of 1925, object- 
ing to the award of these mesne profits. That appeal, 
however, was dismissed several months ago for want 
of prosecution, the reason being that the appellant 
had failed to deposit the nece.ssary translation and 
printing charges. 

It was suggested before us that the result of the 
dismissal of the plaintiffs’ appeal, F. A. No. 103 of 
1926, ■was that we were not at liberty any longer to 
deal with this appeal (No. 450 of 1922) directed 
against the preliminary decree. It was argued that 
the final decree in the mortgage suit had become fiinal 
as between the parties and that we are not now in a 
position to pass any decree which would be inconsist- 
ent with that final decree. We think, however, this 
argument must be rejected in view of the ruling of 
the Full Bench of this Court in Kanhaiya Lai v, 
Tirbeni Sakai (1). 

The result of all this is that we hold that the pre- 
liminary decree was wrong in allowing mesne profits 
from the date of suit till the date of delivery of po.=:.ses- 
sion and we vary that preliminary decree accordingly. 

Appeal allowed.. 


GoK'tTL 

KaLW’AB, 

Chandab 

;>EEHAB. 


(1) (1914) ms,, m m., m 
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1926 Before Mr, Justice Sulaiman and Mr. Justice Banerfi. 

QUDEAT-UN-NISSA BTBI (Defendant) c. ABDUL 
EASHID AND ANOTHER (PLAINTIFFS) AND HU SAM ALI 
(Defendant)."^ 

Act (Local) No. XI of 1922 (Agra Pre-emption Act), sec- 
tions 19 and 20 — Pre-emption — Defendant vendee becom- 
ing a co-sharer during pendency of suit — Appeal — With- * 

drawal of pre-emption money after filing appeal no ‘bar 
to its continuance. 

Alike under the Agra Pre-emption Act, 1922, and under 
the law which subsisted just before that Act was passed, a 
right of pre-emption must subsist up to the time when the 
decree is passed. AATiere, therefore, a defendant vendee, by 
reason of a gift made during the pendency of the suit, finds 
himself in a position to defeat the plaintiff’s claim, there is no 
bar to his setting ,up the gift as a defence. Biliari Lai v. 

Mohan Singh (1), and Baldeo Misir v. Piani Lagan Shukul (2), 
referred to. 

Held also, that a defendant vendee is not prevented from 
prosecuting an appeal by reason of the fact that he has 
taken out the pre-emptive price deposited in court fay the pre- 
emptor in accordance with the terms of the decree in his 
favour. Tftikliar AU v. Thahur Singh (3) and Sundar Das 
V. Dlianpat Rai (4\ referred to. 

The facts of this case are fully stated in the 
judgement of the Court. 

Mr. Zafar Mehdi and Maulvi Haidar Mehdi, for 
the appellant. 

Maulvi MuJchtar Ahmad, for the respondents. 

Sulaiman and Banerji, JJ. : — This is a defend- 
ant’s appeal arising out of a suit for pre-emption. 

On the 23rd of hTovember, 1923, the sale sought to be 
pre-empted took place. The ease is accordingly 
governed by the new Pre-emption Act of 1922, which 

* First Appeal No. 154 of 1925, from an order of Ganri Prasad, Judge * 

of the Court of Small Causes, exercising the powers of a Subordinale Judge 
of Allahahad, dated the 2ard of July, 1925. 

(1) (1320) I.L.R., 42 All., 268. (2) (1923) I.L.E., 46 All., 709. 

(3) a312) 15 Indian Cases, 347. (4) (1907) P. E., 16. 
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•came into force on the 17th of February, 1923. The 
suit for pre-emption was filed on the 22nd of Novem- 
ber, 1924. While that suit was pending in the first 
court, the defendant obtained a deed of gift on the 
Sth of April, 1925, of another share in the property 
in the same mahal, and pleaded that the plaintiff had 
actually lost his right of preference over her. The 
court of first instance held that under section 19 of 
the Agra Pre-emption Act the plaintiff had lost his 
right, and accordingly dismissed the suit. On appeal, 
the appellate court has taken a contrary view. It has 
come to the conclusion that the interpretation of sec- 
tions 19 and 20 of the Agra Pre-emption Act is that 
the defendant cannot resist the plaintiff’s claim unless 
she had acquired an indefeasible right in the mahal 
prior to the suit. On the question of fact the appel- 
late court has recorded a clear and categorical finding 
that the transaction of the Sth of April, 1925, was in 
reality a gift in its nature and not a sale. This 
finding must be accepted. 

The question that we have to consider is whether 
by virtue of having obtained a share in the village by 
gift during the pendency of suit and before the decree, 
the defendant vendee can defeat the plaintiff. 

Undoubtedly, before the Pre-emption Act was 
passed, the law as interpreted by the Special Pre- 
emption Bench was that the plaintiff must have a sub- 
sisting right of pre-emption not only on the date of 
the sale and the date of the suit, but also at the time 
of the decree. The result used to be that if, prior to 
the passing of the decree, the defendant acquired an 
interest by wav of sift, which put him on an equal 
footing with the plaintiff, the suit could not be 
decreed. We may refer to the case of Bihari Lai x. 
Mohan Shah fl). As the whole object of the 

Hi 0920) I.L.E., 42 2Cfl. 
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constitution of the Special*Bench had been to ensure a 
QtTDEAT-TO. uniformity of decisions, the principle that the last 
bebi crucial date was the date of the first court’s decree was 
atotii. followed in the ease of Baldeo Misir v. Ram Lagan 
bashid. siiuHcul (1), though one of us there pointed out that “a 
possible view to take might have been that nothing 
which happens after the institution of a suit can alter 
the position of the parties.” 

That, however, was not a case of an acquisition 
of another interest by the vendee but of a loss of right 
by the plaintiff after the decree. The question before 
us is whether the law as laid down in Bihari LaV s case 
has been altered by the new Act. 

No doubt sections 19 and 20 are not as clear as , 
they might have been, but we have no doubt that the 
law as interpreted just before the Act was never 
intended to be altered. It is contended that section 20 
permits a defence only when, prior to the institution 
of the suit, a purchaser has transferred property or 
has acquired an indefeasible interest in the mahal. 
The language of section 20, when examined according 
to its grammatical construction, does not bear this 
out. The expression “ prior to the institution of such 
suit ” follows after the word “ has ” in the first 
portion, and therefore cannot be deemed to be under- 
stood after the word “ or ” and before the words 
“ has acquired ” in the second portion. Had the 
latter portion been “ or acquired ” instead of “ or has 
acquired ”, a different conclusion might have followed. 

We must look at the language of the section itself and 
ignore the marginal note. On that language, there is 
no justification for confining the second portion to a 
contingen|;y prior to the suit. It is argued on behalf 
of the respondent that by implication section 20 means 


U) (192S) I.L.E., 45 All., 700. 
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that in every case of an acquisition by the defendant 
of an interest other than an acquisition prior to the Qoueat-to- 
suit, the defence will not succeed. To accept this Bm 
contention would be to introduce new words into the 
section which are not to be found there. iushto. 

Even if section 20 does not govern the case, then 
that section would certainly be silent as to the acquisi- 
tion after the suit. On the other hard, section 19 
undoubtedly deals with the stage when the decree is 
about to be passed. If by that time the plaintiff has 
no longer a subsisting right of pre-emption, he cannot 
get a decree. The words “ right of pre-emption ” are 
used in a technical sense in this Act and have been 
defined in section 4, sub-clause 9. In that sub-clause, 
a right of pre-emption means a right of a person on a 
transfer of immovable property to be substituted in 
place of the transferee by reason of such right. If, 
leaving out the unnecessary words, we were to subs- 
titute the equivalent of the expression “ right of pre- 
emption ” in section 19, that section would read 
somewhat as follows : — 

“No decree of pre-emption shall be passed in favour of 
any ijerson, unless he has a subsisting right to be substituted 
in place of the transferee at the time of the decree, etc., etc.,’’ 

Once this section is read in this light, it leaves no 
doubt that the plaintiff’s right to be substituted in 
place of the transferee must subsist at the time when 
the decree is to be passed. Now the right of substitu- 
tion may be lc»t in .several ways. It may either be l<Kt 
owing to the loss of plaintiff’s interest in the mahal 
or owing to the change in the status of the defendant. 

But in either case no decree can be passed in favour 
of the plaintiff, unless he has a subsisting right to be 
sub-stitiited in place of the vendee at the time when the 
decree is to be passed. 
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